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1. General

1.1. Diversity, many note, is the hallmark of Ethiopia. Cultures, customs, traditions, languages,
more and attitudes abound. so do traditional institutions. At the turn of the present century,
Ethiopians found themselves to be awakening from their long slumber which, as Gibbon stated,
had made them “forget the rest of the world by whom they were also forgotten”. That awakening
has been a long process that started in the last century with the increased penetration of the
“Dark Continent” by Westerners with their mission of promoting the three Cs-Christianity,
commerce and civilisation. It has been a common experience for all Africans, but unique for
Ethiopians as the agency for promoting one of the three Cs, colonisation, did not happen here.
Not that colonialism had no impact on Ethiopia and Ethiopians. Leaving aside the aggression
and short-lived occupation by Fascist Italy, colonialism had changed the lives of Ethiopia and
Ethiopians who had to grapple with the challenge of defining their national identity superior to
their local diversity and to see themselves being integrated and yet marginalised by an

internatiional economic order.

1.2. Thus, two challenges have been in the forefront of the Ethiopian national agenda over the
past century—building a functioning nation-state and having a competitive and productive
economy. these challenges are the questions to which Ethiopians are still trying to find the right
models. As with any other state and people in the South, the most immediately available model
was that provided by those who had succeeded in responding to the challenges—those in the

Western World. Led by those in whose hand the reins of state power were, the process of



responding to these challenges in Ethiopia has been one of accepting and implementing what
appears to be a successful model—the model of Europe (at times western or eastern Europe

and North America).

1.3. Beginning with the reign of Emperor Tewodros, thus, the state has been constantly
engaged in a long-drawn effort of adopting economic, political, legal and social models from
these “metropolitan centres”. At the heart of this effort is the attempt to build a western-modelled
state and law relations, forms and institutions which were seen not only as essential, but as

necessary conditions for building a national functioning polity and a developed economy.

1.4. The process of transplanting a western-modelled state and law relations was particularly
accelerated in the past four decades. With the adoption of a Revised Constitution in 1955 and
several codes of laws in the 1960s, this process passed a landmark. The state and law of
Ethiopia were legislatively assumed to make a clean break with old Ethiopian ways and to set
the pace for the progress of all Ethiopians towards “civilisation” and “development”. All
Ethiopians were also assumed to have their roles and relations modeled after and regulated by

these formal state and law forms, relations and their structures.

1.5. Of course, nobody expected Ethiopians to follow these new models immediately, though
there was a firm conviction among many that these models were not only necessary for progress
but also that Ethiopians would full-heartedly adopt them once they see their goodness and the
wisdom of their rulers. Indeed, with the full-backing of the powers of the State, these models
have come to be part of the Ethiopian scene, at least in form. But what may be termed as
“folkways” are not easy to uproot, least of all in an impoverished, diverse, wide and populous
setting where resources are scarce and infrastructures rarely exist. Such is the Ethiopian
setting. More than a century and half after the process of conscious modernisation started, and
nearly half a century after the adoption of western-styled formal state and law relations and

structures, age-old customs, attitudes, practices, and structures are as rampant as ever.

1.6. Several factors may account for traditional “folkways” being very much alive. a major one,
however, is the inability of the formal state and law institutions to adequately respond to a variety
of social needs. Obviously, the expectations from, and the responsibilities of, formal law and
state institutions are immense and require an outlay of vast resources which have never been

even to a considerable degree at the disposal of the State. The State and its institutions have



thus managed to cater for the needs of only a small sector of the Ethiopian population. Even in
functions of ruling, policing and security which are priority tasks for any state, the Ethiopian State
had been incapable of covering the whole of its territory and population. As a result, Ethiopians
had to either forego having some of their needs satisfied, or find their own means, independent

of the state, to cater for their priority.

1.7. This is thus the overall context within which traditional institutions have to be viewed. They
are a continuation of age-old practices. They are also a manifestation of the diehotomy between
the formal state law and their structures on the one hand, and the customary practices and
institutions of Ethiopians on the other hand. More significantly, they are institutions which
address existing social needs that are experienced by individuals and communities but which

are not being satisfactorily addressed by the formal state and its laws and institutions.

1.8. The last statement should not, however, imply that “folkways” generally or traditional
institutions in particular exist only where social needs are not addressed fully or adequately by
the formal state and legal institutions. Even where the formal state, law, and their structures
regulate and do discharge active functions to address some social needs, “folkways” and
traditional institutions do persist and are active (sometimes distorting, replacing, or
supplementing the formal state and legal models, institutions and functions). This is probably
due to the fact that formal state law models and institutions on the one hand and “folkways” on
the other are incogruent. It certainly is due to the acceptance of “folkways”, particularly

traditional institutions, by communities.

1.9. As Ethiopians approach the next millennium, they are still faced with the two major
challenges with which they woke up at the dawn of the last century. Their experience has been
that the models adopted by their rulers have not been so succesful, if not outright ineffective, in
several areas of social life. This is also true of state and law relations. In the past fifty years, the
bitter lesson has been that the formal state and legal institutions were inadequate to meet the
challenges faced by the Ethiopian society in general, and to cater for and address existing and
eve-expanding individual and social needs. Over the past decade, however, Ethiopians have
benefited from the change in ideology, conception, and models in facing these challenges and
from the development and governance discourse. That change is expressed by the key term,

“participation”. This particular moment in the long years of Ethiopian history may be seen as the



one in which the participation-willingly, consciously, and effectively- of ethiopians by their own
means and ways in seeking solutions to the problems posed by the challenges facing them is

acknowledged.

1.10. These are reasons that justify the interest in traditional institutions. In several areas, the
formal state and legal institutions have been incapable of addressing the needs of individuals
and communities. So the latter need to mobilise their own resources and engage in addressing
the diverse social problems and needs that are prevailing. The political, attitudinal, social,
cultural, economic and legal transformation of the Ethiopian society which is obviously called for
is possible only if Ethiopians participate in the process of the Ethiopian society which is
obviously called for is possible only if Ethiopians participate in the process of transformation not
as instruments, but as actors and stakeholders. Traditional institutions have been, and still are,
a form of the expression of this participation in addressing existing social needs. They are
grass-roots level institutions capable of mobilising community resources, for the most part
effective in what they are doing, generating genuine participation, and accepted and owned by
communities. True, the roles that they had, the functions they discharge, and the needs they
address have been limited in several ways. The immediate task is thus of removing these
limitations, broadening their scope of intervention, and enhancing their capabilities. It is
formidable task certainly, but, for all the obvious reasons, a necessary one. it is also a task that
demands a closer scrutiny of the nature, functions and role—both potential and actual—of
traditional institutions in relation to and in addressing specific problems plaguing the Ethiopian

society.
2. Background to the Study

1.11. The present Study is a study of the nature, functions and roles of traditional institutions in
addressing the problem of children conflicting with the law. That the phenomenon of children
conflicting with the law is a serious and growing problem faced by the Ethiopian society is
admitted by different quarters ranging from law-enforcement agencies to NGOs, from school
teachers to religious leaders and from housewives to politicians. In recognition of this, a study
was conducted in 1996 to assess the overall state of children conflicting with the law and the

administration of juvenile justice.



1.12. The Study on the Role and Relevance of traditional Institutions to Addressing the Problem
of Children Conflicting with the Law (hereinafter referred to as “the Study”), of which the present
report is the outcome, is set within the overall context described above. it is the immediate
follow-up of the assessment of the state of children conflicting with the law and the
administration of juvenile justice reported in Innocent Offenders. It is thus important to briefly
summarise the relevant points of the earlier assessment and its report. The main objectives of
the earlier assessment were, in general, to assess the state of children conflicting with the law
and the administration of juvenile justice, to identify problems in the realisation of the rights of
children in general and those conflicting with the law in particular and suggest solutions for the

problems.

1.13. The findings of the assessment painted a bleak picture of the situation regarding children
conflicting with the law and the administration of juvenile justice. Though, in general, Ethiopian
law was seen as conforming in its main principles to international standards of child rights and
the administration of juvenile justice, the reality was found to be a far cry from the ideals
espoused by the law. it was established that the problem of children conflicting with the law was
one that was common across the width of the country, though more pronounced in urban and
semi-urban areas. Despite this, however, the law and judicial and law enforcement institutions
were seen as generally ineffectual in preventing, curbing and treating the problem. Basically,
the problem of children conflicting with the law is handled by these institutions as no different
from other cases of criminality. Consequently, not only are children conflicting with the law
subjected to the ordinary processes of criminal justice in many cases, but they are also treated
worse than adults would be, or are completely left without any treatment geared towards
rehabilitation and education. This is true despite the attempt of the law to provide a diversionary
mechanism and different measures of treatment for rehabilitation and education. As a result, the
law and its institutions are seen as unable to ensure the promotion and realisation of the rights of
children in general, and to protect and humanely and positively handle children conflicting with

the law in particular.

1.14. Different causes were attributed to the prevalence of this situation. Basically, these could
be summarised as follows: The first is that of attitudes. It was established in Innocent Offenders
that both at the level of the community at large and among law enforcement personnel, there is a

widely prevailing lack of awareness about the rights of children. Attitudes inimical to the child as



a subject of rights are common. Expertise to ensure legal protections for children generally, as
well as in the course of the process of the administration of justice, is lacking. Indeed, the child
IS not essentially seen as a subject of rights, and a hostility, generally latent but frequently
explicit, is manifested towards children conflicting with the law. Secondly, the institutions of law
enforcement, adjudication and treatment that are entrusted by the law with the task of preventing
children from, and handling those, conflicting with the law were observed to be either absolutely
non-existent, or immensely inadequate in terms of infrastructures, expertise and resources to
discharge their responsibilities as presumed by the law. They do not see the protection and
realisation of the rights of children as their primary task, and whatever resources they have
cannot be used to meaningfully address the problem of children conflicting with the law. They
are, therefore, unable to properly and positively deal with children conflicting with the law, and to
have access to children to prevent their conflicting with the law. The law was also marked by a
serious flaw that contributed to this situation. In its assumptions and arrangements, it presumes
the existence of elaborate institutions and a positive attitude towards children which were not
existent on the ground. It disregarded available institutions, or failed to integrate them into the

process of the administration of juvenile justice.

1.15. The problems besetting children conflicting with the law, the administration of juvenile
justice and indeed the realisation of the rights of children are multi-dimensional as identified by
Innocent Offenders. So their solutions call for a sustained and wide-ranging endeavour which
should be aimed at a long-term transformation of attitudes and practices relating to children and
their rights. They also call for the reorganisation and reorientation of institutions and processes
that particularly deal with children conflicting with the law. The problems emanate essentially
from the incongruity between the ideals of the law (not only of the domestic instruments such as
the penal and Criminal Procedure codes but also of the Constitution of the FDRE, the
Convention on the Rights of the Child and international standards, and guidelines for the
administration of juvenile justice) and the implementation thereof with regard to the problems of
children conflicting with the law. Eliminating this incongruity and actualising the ideals of the law
Is seen as the most important goal of the measures taken as part of the realisation of the rights
of children in general and those passing through the process of the administration of juvenile

justice in particular. It is seen as calling for the changing of attitudes, the engagement of
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communities and the utilisation of their resources. Thus, the participation of communities in the

process of realising the rights of children is considered to be crucial.

STATEMENT OF THE PROBLEM STUDIED

1.16. The formulation of the problem to be examined in the present study was also made on the
basis of the findings of Innocent Offenders. On the basis of a limited observation of the activities
of traditional institutions, Innocent Offenders identified traditional institutions as possible actors in
mobilising the involvement of communities in addressing the problems of children conflicting with
the law. Traditional institutions were seen to be involved in three major areas which are related
with the problems identified in the state of children conflicting with the law and the administration
of juvenile justice. These were the provision of social support, norm-setting and enforcement,
and dispute resolution. Innocent Offenders indicated that traditional institutions could be utilised
in providing the social support services that are necessary both to prevent children from
resorting to behaviour that leads to conflicting with the law and to provide for them supervision,
treatment, and education services that are necessary for their rehabilitation. It was also
suggested that traditional institutions could act as agencies for the promotion of the rights of
children and thus to bring about a positive attitudinal framework for the realisation, at the
community and law-enforcement agencies level, of the rights of children. Innocent Offenders
also indicated that traditional institutions could be useful in acting as mechanisms for the
diversion of cases in which children are involved and their handling outside the formal police,
prosecution and judicial processes as anticipated both by Ethiopian law and the international
standards for the administration of juvenile justice. As is to be expected, Innovent Offenders
also indicated to possible hindrances that may prevent traditional institutions from playing these
roles. an obvious one was the law itself which does not attribute any significant role to traditional

institutions.

1.17. The examination of traditional institutions in Innocent Offenders, however, was lacking in
depth. It was, thus, suggested as a measure of follow-up to the assessment reported in
Innocent Offenders that traditional institutions be studied in a more thorough manner to identify
their actual and potential roles, the problems and obstacles they may face, and the measures
necessary to enhance their participation in addressing the problems of children conflicting with

the law and the administration of juvenile justice.
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1.18. The present Study is conducted on the basis of this recommendation. It concentrates on
two themes, or more accurately, the relation between two themes: the problem of children
conflicting with the law and the role of traditional institutions. Succinctly stated, the overall
assignment of the Study is the examination of the actual and potential roles of tradional
institutions in addressing the problem of children conflicting with the law. The necessity for this
task, of course, stems from the inadequacy of the present system and institutions to handle
children conflicting with the law — both in preventing children from conflicting with the law and in
properly treating and reforming them through the process of the administration of juvenile justice.
This inadequacy was seen as calling for a wider level of participation of communities in attaining

these goals and in realising the rights of children.

OBJECTIVES OF THE STUDY

1.19. The study is thus seen as possibly contributing to, inter alia, the integration of traditional
institutions into the system of promotion and enforcement of the rights of children. the
integration of traditional institutions into the system of promotion and enforcement of the rights of
children has been taken into consideration and the overall goals of the study are thus stated to

be the following:

a) Contributing to the process of strengthening the structures and promoting attitudes
necessary for the realisation of the rights of children in particular and that of human
rights in general;

b) Initiating a wider and community — level participation in the process of promoting

and protecting the rights of children, including those conflicting with the law;

c) Contributing to the effectiveness of the law and its structures by obtaining a wider
appreciation and acceptance and by mobilising bigger, sustainable and effective

community resources; and

d) romoting a culture of rights in general and for children in particular by initiating an

internal dialogue and dynamism at the level of communities and their structures.

1.20. Within these overall goals, the study had the following specific objectives:
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a) ldentifying and studying the organisation and functioning of traditional structures which
are relevant to the proce4ss of addressing the problem of children conflicting with the law

in particular and of promoting and protecting the rights of children in general;

b) Studying and drawing lessons from traditional mechanisms’ social service provision,

norm-setting and enforcement and dispute resolution functions particularly in urban areas;

c) ldentifying specific modules in which traditional structures can supplement the system

of juvenile justice administration;

d) ldentifying organisational, attitudinal and resource limitations that need to be removed
for these structures to function as agencies of child rights protection and promotion and to

supplement the system of juvenile justice administration;
e) Studying legal constraints marginalising the role of traditional structures; and

f) Suggesting legal measures to enhance the role and effectiveness of traditional

structures.

THE SCOPE, METHODOLOGY AND LIMITATIONS OF THE STUDY

1.20. The delimitation of the scope of the study was made on the basis of the following
considerations which stem from the findings of Innocent Offenders and the objectives of the

Present Study:

e) The primary motive of the Study is that of addressing the problems of children
conflicting with the law. The settings and the subjects of the Study should, therefore,

be related to these problems;

f) The problems of children conflicting with the law stem from the inability of the
formal legal system to properly deal with such children both before and after they

come into conflict with the law;

g) This inability of the formal legal system and, therefore, the problems of children

conflicting with the law are more pronounced in urban and semi-urban areas;

h) The deficiencies of the formal legal arrangements relate to two areas; that of the
provision of social services and the process of handling conflicts in which children are

involved;
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i) It is necessary to mobilise the popular participation of comunities in urban and
semi-urban areas to engage in functions that address these deficiencies in the formal

legal arrangements;

J) The voluntary participation of communities may be mobilised by community based
institutions which are already engaged in functions similar in nature to those required
to address the deficiencies of the formal legal arrangements; i.e., functions of

provision of social services and of conflict resolution and norm-setting;

k) Traditional institutions in urban areas are observed to be engaged in discharging
these functions of social support provision, norm-setting and conflict resolution. They

may thus serve as mechanisms to mobilise community participation;

l)  onsequently, the subjects of the Study are traditional institutions operating in
urban areas which are engaged in functions of provision of social services and of

conflict resolution and norm-setting.

1.22. As itis, a variety of traditional institutions exist and operate in both urban and rural areas,

and are also engaged in diverse functions, ranging from the mobilisation of labour for agricultural

and other activities to religious ones. The majority of them, of course, are to be found in rural

areas. There are also community-level institutions, which are established and act as part of the

machinery of the state. Religious institutions (such as the Ethiopian Orthodox and other

churches, as well as the Ethiopian Islamic Affairs Council) are also represented in many areas at

the community level. Certainly, it is possible to mobilise community participation through these

institutions. Whether or not this is the case, however, is not queried in the Study due to the very

nature of the Study. Thus, only those institutions which:

1) exist and operate in urban and semi-urban areas;

2) engage in the three functions mentioned above;

3) are based on grass-roots level participation in their processes of decision-making; and

4) provide alternatives to state-organised and sponsored mobilisation ofcommunities;

1.23.

Due to the obvious difficulty of covering all, or even many, urban and semi-urban areas

a selection of sites to conduct the Study was made. The sites thus selected were Dire Dawa,

Harrar, Dessie, Nekemte, Ambo, Awassa, and Addis Ababa, the rationale behind their selection
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being the following: Addis Ababa, apart from being the capital and biggest city, is also a city
where the “melting pot” effect is markedly observed. It is, moreover, a city where the problem of
children conflicting with the law is most pronounced. Dire Dawa, among the top three urban
centres in the country, is a hub of economic activities. It is also a city where some ethnic
groups, particularly the Somali, are present, not only in large numbers, but also their traditional
institutions virtually intact. Harrar can also claim similar features to that of Dire Dawa with the
Harrari and their institutions being very much visible in both cities. Dessie, on the one hand, and
Nekemte and Ambo, on the other are, respectively in the heart lands of Amhara land and
Oromia and are indicative of the effects of urbanisation and the state of traditional institutions
among the Amhara and the Oromo. Awassa, the capital of the multi-ethnic Southern Nations,
Nationalities and peoples’ Region, is fast being urbanised and growing economically. Except in
Addis Ababa, no specific area within the sites was selected to conduct the study. In Addis
Ababa, however, the Study had focused on Woreda 16 kebele 12 since the area was considered
as typical of the city (in terms of the status and diversity of its residents, the nature of economic
and social life, and the incidence of juvenile criminality), and as the gathering of information was
conducted in the course of pretesting the assessement methods. Obviously, a number of other
ethnic groups and sites could have been covered, and their exclusion is attributed only to
limitations of resource and time. However, what has been found in the course of conducting the
Study points to the similarity of the nature, organistation and functioning of traditional institutions
that are far-flung across the four corners of the country. It is thus possible to safely conclude
that the sites selected and the findings of the Study are representative of the state of traditional

institutions in the country, so far as areas are concerned.

1.24. The Study was conducted during the period November 1996 — May 1997 in the study sites
mentioned above. In doing the Study, the following methods of data collection were used.

1.25. 1. Literature Review: The review of literature was conducted with the purposes of

collecting data relevant to the Study and facilitating the designing of appropriate methodology.
The review covered materials in the collection of the Main, Post Graduate, and Institute of
Ethiopian Studies Libraries of the Addis Ababa University. A number of materials were reviewed
in this connection dealing with the traditions and institutions of different ethnic groups. Such

materials included those by John hamer on the Sidama, Sidney Waldron on the harrari, Norman
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Singer on the Kambata, and others. Certainly, the materials are useful in understanding the

historical and anthropological backgrounds of some traditional institutions and their function.

1.26. The use of these materials as sources of information for the present Study, however, is

significantly limited. That is because:

a) Most of them deal with the traditional practices of dying cultures from historical and

anthropological perspectives.

b) The significant majority of the materials were written prior to the 1974 Revolution. The
Revolution has significantly transformed the context of the institutions described and, in
some cases, has brought about an end to their very existence. As a result, the current

accuracy and relevance of the description of the materials is questionable.

c) The majority of the materials are also written about institutions and practices in rural
areas which are deliberately chosen due to their being little influenced by urbanisation.

They, therefore, exclude the very setting of the present Study.

d) Finally, and most importantly, none of the materials reviewed deal with the subject
matter of the present Study — the role of traditional institutions in addressing the problems
of children conflicting with the law. Where there are even references to the functions of
traditional institutions as mentioned above, the utility of such references is minimal due to

the lack of attention to children, and the previously stated limitations.

It was thus not possible to make any direct use of the existing studies as a source of information
for the present Study. Nonetheless, they were useful in getting a broader perspective on the

subject matter of the Study.

1.27. 2. _Semi-Structured Interviews were the main tools used for gathering information for

the Study. And they were considered to be most appropriate in obtaining as much unrestrained
and unbiased information as possible from informants. They were also useful to maintain the
consistency of information and to ease the process of communication between the researchers
and the informants (the guideline interview questions are annexed to this study). discussions
were conducted with different informants in all the study sites on the basis of a semi-structured

guestionnaire.
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1.28. The informants comprised:
1) Leaders of traditional institutions in the study sites;

2) Regular and social court judges, police officers, and staff of government offices
dealing with culture and social affairs; and

3) Prominent individuals and elders.

Altogether, a total of 141 informants were interviewed and tape-recorded (a list of these

informants is attached as an annex). The majority of them belonged to the first category.

1.29. The bulk of the information gathered in the Study and in preparing the present Report is
the result of the discussions with representatives of traditional institutions. As already stated, the
information so gathered has, to a large extent, been consistently similar with regard to the
nature, organisation and operation of the majority of traditional institutions. Such similarity is
also to be observed in the views expressed by leaders of traditional institutions in relation to the
actual or potential role the institutions can have in addressing the problems of children conflicting

with the law.

1.30. This similarity in the information gathered and the consideration that the Study should be
focusing on general patterns rather than specific institutions or instances have influenced the
presentation of the present Report. Another influence has been that the Report also has to deal
with the potential as well as actual role of traditional institutions. In the case of the examination
of the potential roles of traditional institutions, the information to be gathered from informants
could be of little use if it is merely speculative. The examination of the potential role of traditional
institutions had, therefore, to be made on the basis of the actual activities of the institutions as
described by the informants. Such activities are then closely examined to see if they are
indicative of a social support provision or norm-setting and conflict resolution function that can
possibly be undertaken by similar traditional institutions, and what problems might be expected if

the scope of these activities were to be broadened.

1.31. Thus, all statements regarding the nature, organisation, and functions of traditional
institutions, as these are currently and actually present, are based on the information informants
gave during their discussions with the researchers. This is also true of statements regarding

actual activities of traditional institutions which are taken as the basis for the examination of the
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potential roles of traditional institutions. The statements regarding potential roles of traditional
institutions are, however, inferences of the research team on the basis of the information
gathered and facts observed in the course of the study. In terms of the presentation of this
Report, these facts as well as the similarity of the information gathered from the informants and
the high number of informants would have made the detailing of information sources an
extremely tedious task. Thus, sources of information are indicated generally. specific
references are, however, made where there are exceptional facts, and statements which differ
from the general pattern described.

1.32. 3. Observations by the researchers were also made use of occasionally in elaborating

on the statements in the Report. In some cases, the researchers were able to observe the
functioning and procedures of traditional institutions that were covered in the Study. However,
the observations of the research team are made as a result of their personal involvement and
participation in traditional institutions. That has enabled them to have first-hand knowledge
about traditional institutions and their operation. To avoid undue reliance on the personal
experiences of the researchers, however, the use of these observations was extremely limited.
Thus their experiences are made use of where other informants do not elaborate on a point
which they can assume to be full comprehended by anyone who may be exected to be familiar

with the traditional institutions (These are usually related to the functions of Idirs and Shimglina).

1.33. The limitations of the Study can be seen as mainly dictated by the scope and
methodology adopted. They may be stated to be comprising the following:

a) The Study is limited to traditional institutions which are operating in urban areas. It is also
limited to such institutions as are engaged in the three functions mentioned earlier. Thus, it is

not a comprehensive study of all traditional institutions;

b) The Study is also limited to traditional institutions in the study sites. Though the similarity of
the information gathered indicates to their general validity, the statements made in this Report

should be seen as relating to institutions in these sites;

c) Functions of traditional institutions that form the basis of the conceptual framework of the
Study and the present Report are identified from the perspective of the failures of the juvenile
justice system. Thus, institutions which do not engage in these activities are not covered in the

Study and the present Report; Finally, the Study focuses on the current state and possible trend
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of traditional institutions. it does not, therefore, deal with the historical and related setting of
these institutions, except in a very broad and general manner where this is considered essential.
Furthermore, the Study is not conducted from a dispassionate and purely academic perspective.
It is rather an involved search to assess the feasibility and modality of working with traditional

institutions in addressing the problem of children conflicting with the law.
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CHAPTER I

AN OVERVIEW OF THE TRADITIONAL INSTITUTIONS COVERED IN
THE STUDY

A. Common Features And Definition
B. Brief Description Of Their Nature And Major Functions

C. Organization Of Traditional Institutions

A. COMMON FEATURES AND DEFINITION

2.1. As was already stated in the previous chapter, the focus of the Study was limited to certain
institutions which share some common characteristics. first and foremost, they are institutions
which are able to garner grass-roots level practical support and involvement from communities in
discharging any of the three functions mentioned above. They are also distinct from the formal
state administrative or law enforcement institutions and are thus in an ideal position of
supplanting, supplementing, or operating in an area not covered by the latter. They also exist
and function in urban and semi-urban areas. these three characteristics are the common
features that are shared by the institutions covered in the Study, and used to select the subjects
of the Study.

2.2. It is appropriate to elaborate on three points in relation to the first major selection
characteristics. The first is as to why the Study singled out those institutions which are
independent of the formal administrative and law-enforcement institutions. Indeed, the
preceding paragraphs intimate the answer to the question. As already stated, the necessity for
the present state, inadequate to address the problems associated with children conflicting with
the law. Itis, therefore, necessary to get a wide-based community level involvement in the effort
to promote and protect the rights of children in general and of those conflicting with the law in
particular. It is also necessary to look for institutions, other than those of the formal State and
law, to supplement whatever efforts are being made in this direction by the latter.

2.3. The question of what “independence” or “being distinct from” formal State administrative
and law enforcement institutions means is difficult to give an answer to. In a sense, no
institution can be “independent” of the State, since, at least in the legal sense, the State is the

ultimate sovereign. Even leaving aside such theoretical problems, one finds the relationship
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between the two (viz. the formal State and law on the one hand, and traditional institutions on
the other) too difficult to put a finger to. Sometimes, the very existence of traditional institutions
is dependent on the will of the State which, in one form or another, regulates them. No less
frequently though, one observes a situation where the formal State and law do not explicitly
recognise, or assign, any role to a traditional institution but, nonetheless, accept (at times
grudgingly) the existence and functions of the institutions. Another situation is where the formal
State and law institutions deny explicitly the existence or functions (whether generally or
specifically) of traditional institutions rendering the latter virtually irrelevant. Consequently,
depending on the nature of the relationship that a particular traditional institution has with the
State and its agencies, the degree to which it is independent from the State in its very existence

or is functional may vary considerably.

2.4. Apart from the relationship with the State, another area where the independence of
traditional institutions is consistently present is the relationship that these institutions have with
their constituency. Unlike their relationship with State and law enforcement institutions, the
relationship that these institutions have with their constituency is backed by their acceptance by
their constituency. Without such acceptance, the institutions cannot assume their roles and

discharge their functions or exist.

2.5. This consensual acceptance by communities of the existence and functions of traditional
institutions is the defining mark of the institutions. From time to time, specific institutions may
apply for the use of the coercive power of the State against specific members of their
constituency. This “aberration” itself, however, is dependent on the overall consensus of the
community which is the bedrock of the institutions. Ultimately, traditional institutions are
dependent for their existence and functioning not on the State, but on the will of their

communities.

2.6. Stated concisely and generally, “tradition” may be said to be the source of authority for
these institutions. For the purposes of the Study “tradition” may be taken as a recurrent social
practice which, whether backed up by extraneous forces such as the state or religious
institutions or not, has been in place long enough to be accepted as proper by a particular
community and is deriving its legitimacy from the acceptance of the community. The main

elements in understanding a “tradition” are the sense of acceptance by the community and the
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duration of the practice. These are elements which flow into each other. The sense of
acceptance derives from the practice being around long enough for the sense to develop. The
precise duration of time, however, is immaterial without the sense of acceptance by the

community being present.

2.7. Given such an understanding of the nature of “tradition” a “traditional institution” can be
seen as having two major features. it must have existed for a reasonably long period of time
discharging certain functions within a community. It must also be able to enlist the acceptance
of the community as to its raison d’etre and functions. In other words, the basis and source of
authority for a traditional institution is the community’s consent. it is proper to note here that the
term “institution” is understood in the present Study as a process of social action in which
participants play defined roles in the expectation of anticipated results, whether such processes,

actors and roles are organised in permanent or ad-hoc structures.

2.8. The term “traditional institutions” is, therefore, taken here as referring to those institutions
whose processes, actions, roles, participants, and results are accepted by a community as
concordant with tradition. It is also tradition which these institutions derive their legitimacy and
authority from.
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B. BRIEF DESCRIPTION OF THEIR NATURE AND MAJOR FUNCTIONS

1. Theldir, Qire, Afocha And Jemiya
2. Clan Organisations Of The Sidama And The |ssa

3. Shimgilina
2.9. On the basis of the foregoing, the Study identified the following institutions existing and

operating in the study sites selected:
a) the idir;
b) the Quire;
C) the Afocha;
d) the jemiya;
e) the clan organisations of the Sidama and the Issa; and
f) the Shimgilina

The first four of these closely resemble each other in several senses. They may indeed
be seen as regional variations with essentially similar features. Indeed, the term Idir is
often used to describe the three other institutions. This makes it possible to describe
them together with an appropriate indication of variations and differences. Thus, on the
following pages, a description of the functions, organisation and structure of the six

institutions is given in three sections.

1. The Idir, Qire, Afocha and Jemiya

2.10. The Idir is believed to have its origin in the custom of the Guraghe, an ethnic group living
in central Ethiopia, now the Guraghe Zone of the Southern nations, Nationalities and Peoples’
Region. Following their incorporation into the central State, and particularly after the Italian
Occupation, many Guraghes migrated to other parts of the country in search of better
opportunities and managed to dominate trade and related activities. They are also believed to
be the first to adopt the Idir in these areas. Over the past thirty-to-forty years, however, the
institution has gained acceptance even by non-Guraghe Ethiopians throughout the country. so

there is at least one Idir in all urban and semi-urban areas formed by communities. The
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adoption of the 1960 Civil Code has provided a legal framework for the official recognition of
Idirs. As a result, Idirs are registered as non-profit membership associations under the Civil
Code.

2.11. The very purpose of which Idirs are established and the primary function that they
discharge is that of supporting the bereaved at the time of the death of an associate or family
members of the associate of the Idir. In many Ethiopian cultures, death occasions a lengthy
period of public mourning during which all who are close to the deceased, or his/her family, are
expected to express their condolences and grief in public outpourings of emotions. A person’s
standing in a community is measured by the turnout his funeral musters and by how emotionally-
charged their mourning appears to be. Nothing symbolises rejection or insignificance in the
community as a poor showing of attendants, or their poor performance in expressing their grief
at burials and during periods of mourning. Indeed, such a poor turnout or expression of grief is,
perhaps more than any material possession, a hallmark of isolation and poverty. Many
Ethiopian communities regard the size of family, relatives, and close friends (who are expected
to express their grief publicly and be in attendance at the time of death and during the period of
mourning) as indicators of the welfare of a person. Much importance and meaning is thus
attached to one’s burial, to the period of mourning and the size of the crowd attending these. A
common Amharic expression is the prayer not to be made to lack in people who will bury one’s

oaqy. itera Y means please 0 not let me lack In peopeto ury me’).
body. ( ) (Literall “please do not | lack i letob ")

2.12. This attitude is an important factor in understanding Idirs and other institutions
particularly in urban and semi-urban settings. The extended family and other lineage-based
institutions which discharge this function in rural areas are not as important, or as strong, as they
are in urban areas where dwellers come from all corners of the country. In light of this, it has
become necessary for urbanities who still give much importance to burial and mourning to have
a structure that can mobilise as much attendance as possible at these events. A secondary
consideration is that of expenses. Burials normally involve elaborate religious and customary
rites and procedures calling for the employment of religious leaders. Besides, they usually are
accompanied by the feeding of the poor, in many cases a large number of them. The extended
period of mourning at the time of which many are present, usually staying at the place of
mourning for days, also means that a large number of people have to be fed. All these demand

considerable sums of many for which many urbanites have no recourse. It is these concerns
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that the Idir addresses. It gathers as many people as it can to attend the burial and the period of
mourning, and it provides financial assistance and materials to cover expenses and to cater for

the needs of the bereaved and those who come to condole him/her.

2.13. That precisely is the primary and usually exclusive mandate of the Idir. People join Idirs
to have presence as well as the financial and material support of the community at the time of
their own death or the death of those close to them. The Idirs do these basically by ensuring
that all members attend burials (or where the death of someone close to the member dies and is
buried in a place other than the residence of the member, visit the bereaved member at the time
he or she is informed of the death) by providing funds and by taking responsibility for all activities
related with undertaking (washing the dead, arranging the burial materials such as coffins,
preparing burial places, and carrying and burying the corpse). At the time of bereavement family
members and relatives are all taken care of by the Idir. An important function is also that of
preparing a common meal (which may also be contributed in the form of prepared meals by
members) and providing kitchen utensils and tents for the period of mourning, as a large number
of people come. In fact, the tent symbolises the presence of mourning and the activity of an Idir
— a reason for many Idirs to adopt the tent as their logo.

2.15. The Idirs carry out their task this way. members contribute a small sum of money
regularly (usually at the end of every month) to a common fund of the Idir. In many cases, they
may also be required to pay an initial contribution or registration fee. Payments are made out of
this common fund to members who have been bereaved. the amount of payment may vary
depending usually on two grounds: whether or not the death has taken place at the residence of
the member (it being less where death and burial takes place at a different locality from the one
in which the member resides) and on the degree of closeness of the relation of the dead to the
member (it being highest when the member or his/her spouse dies). the common fund is also
used to purchase kitchen utensils (cups, plates, and the like) chairs, and tents to be provided on
a short-term basis to bereaved members during the immediate period of mourning (usually three
days from the date of burial or the breaking of the news about the death of a loved one
elsewhere).

2.15. The payment of contribution by a member of an Idir is a matter of utmost importance. it

is not seen merely as a financial obligation, but rather one considered as a matter of ethical
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value, good standing and prudence as well. It is a symbol of being a part of, and accepted by, a
community. This is also true of other Idir obligations such as attending burials, visiting the
bereaved and delivering or participating in the preparation of and actually partaking of the
common meal. Failure by a member to discharge these obligations is seen as a serious flow of

moral character and could result in being discharged from the Idir and thus be ostracised.

2.16. The regularity of contributions to the common fund over an extended period certainly
leads to an accumulation of capital which in some big and long established Idirs is quite
considerable. As a result, some Idirs are beginning to be engaged in activities which are
broader than the ones described above. In some cases, Idirs have managed to purchase vans
to transport the coffin to the burial ground. Many Idirs have managed to build their own halls and
offices. These, of course, are very much related to the very purposes of the idirs and can be

seen as ultimately related to burial and mourning.

2.17. There are, however, other activities which are not strictly within the conventional
mandates of idirs that are being assumed by some Idirs, particularly the recently established
ones and those in bigger urban areas. One of these is that of providing financial and material
help for wedding parties. The support is operated in very much the same way as the support at
the time of death. Another new type of support that is being provided by some Idirs is that of
financial support in the case of illness, especially one which entails hospitalisation. It should be
noted, however, that these are just beginning to be assumed by very few Idirs and are not

normally seen as activities within the purview of idirs.

2.18. In like manner, some Idirs have also engaged in community development activities, such
as building roads and schools. Usually the role of the Idirs in these endeavors is that of initiating
interest and mobilising community participation. They have also been involved in some cases in
collecting funds from their communities for such activities. Though, at times, Idirs may
contribute funds from the common fund for such activities, there is normally much reluctance, if
not outright rejection, to use the common fund for purposes other than those related with death.
Notwithstanding this, however, Idirs have been very effective in mobilising community resources
for development-related activities. This relates to ititiating people’s interest and generating

discussion around project ideas as well as raising funds and garnering labour.
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2.19. Though not so common to be considered as a regular activity, many Idirs also promote
support to the extremely needy in their communities. Usually, this takes the form of waiving
payment of contribution for particularly needy members who cannot obviously pay their dues. Of
course, such members are expected to participate equally in discharging other non-financial
obligations. Idirs also provide burial related services to the extremely needy and weak, such as
the elderly who do not have any support in their communities even though they may not be
members. In some exceptional cases also, Idirs become instrumental in collecting contributions
from members to particularly disaster-stricken members or their families. Such support
activities, however, are not seen as part of the normal activities of the Idirs. They are also very
much dependent on the good-will of active Idir members who take the initiative to bring the plight
of the concened individual to the attention of members and mobilise them to help. Indeed, it is
extremely rare, if at all present, to witness instances of the use of the common fund to provide

such support to the needy.

2.20. What has been described above with regard to the Idir is, to a large extent, true of the
other three institutions, i.e. the Quire, the Afocha and the Jemiya. The differences that these
institutions have with the Idir are related to the locale and ethnic affinity on the one hand and to

the degree of emphasis they attach to some functions other that providing support for burial.

2.21. The Afocha is a customary institution of the Harari. It was perhaps originally a
neighbourhood administrative division, but is now a social organisation providing social and
financial support at the time of bereavement (in much the same way as an Idir does) and at the
time of weddings. Being an ethnic-based organisation, the Afocha is to be found in areas where

the Harrari live in sufficiently large number.

Thus, Afochas are present in Addis ababa, Harari as well as in Dire Dawa (where they were
studied in the present context).

2.22. The regional limitation of the Afocha is also to be observed in the case of the Jemiyah
and the Quire. The Jemiyah, which was studied in Dire Dawa, is similar in functions and
organisation to the neighbourhood Idir. Though the institution is essentially of the Oromo in the
area, religion (in this case Islam which dictates different burial and mourning procedures from
the ones Christianity does and is thus different from the Idirs whose members in the area are

predominantly Christian) seems to be the basis for organisation. This is to be seen from the
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statements of the leaders of Jemiyah that they will be accepting (and do accept) members of
ethnic groups other than the Oromo as long as the latter are willing to comply with their rules and
practices. A similar difference may be detected between the Idir and the Qire. The latter is an
institution studied in Dessie and quite common in Wollo. It has been reported that in the rural
areas of Wollo Qires are organised along religious lines. Until recently, this distinction was
reported to have had disappeared in Dessie where the only basis of organisation of the Qires

was that of neighbourhood.

2.23. What has been stated above about the social support and bueial service provision of
Idirs is almost entirely true of the Jemiyah, Afochas and Qires. The minor variations about the
way the latter two institutions discharge the function of providing support at times of burial and
mourning from the way the Idirs function is attributable to regional and religious (ethnic)
differences in manners of mourning. The Qires are institutions in the Wollo Zone and Afochas
are institutions of the Harrari (all of whom are Muslims). Even such regional and ethnic
(religious) differences, however, are not that significantly pronounced in contradistinction to the
manner of mourning practised by other regions or ethnic groups as to result in any major

deviation from what has been described above.

2.24. There are, however, some trends, particularly recent ones, which are observed in the
latter two institutions in relation to the provision of social services other than those related to
burial. Thus, in some rural parts of Wollo, Qires are engaged in the development activities of
NGOs as partners to the latter. An SOS-Sahel project, which is still at the experimental stage,
uses Qires as a channel to propagate new ideas, including soil conservation and gender
equality. Though too early to make a firm appraisal, the response of the Qires and the
effectiveness of the project so far has been described as very positive. 125t has also been
reported that the engagement of the Qires has made the participation of the communities
genuinely informed and discerning as well as fully voluntary. This was attributed to the fact of
the equality of members, the absence of explicit and formal power groups, the democratic and

open discussion and the trust and confidence in the institution and proceedings of Qires.

2. 25. In a similar vein, there are interesting features in the social service provision functions of
the Afocha. From the outset, Afochas want to emphasise that their services are not limited to

those related with burial alone. They see themselves as developing from the narrow mandate of
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burying the dead to that of assisting the living to prosper. As an apt expression of the leaders of
Afochas puts it, their task is no longer that of “QbrY LQbRH” (literally, “bury mine so that | will
bury yours”) but is one of [xDnY §DNH’ (literally, “save me and | will save you”).

2.26. The major way in which the motto finds expression is that of supporting families and
newly-weds at the time of wedding. Unlike Idirs which occasionally promote this kind of support
to a certain extent, the Afochas assume it as one of their major activities. Weddings are
expensive and competitive affairs among the Harrari. The support of the Afochas in weddings,
ranging from financial contributions to taking responsibility to organise the wedding ceremony
and to providing goods to the newly wed, is thus seen as extremely important not only in the
sense of assisting families and newly weds, but also in regulating and cutting down on costs

associated with weddings.

2.27. More significant is the economic support that Afochas provide to their members. This
may be in either of two situations. One is where a member and his (though occasionally her)
family are in extreme need. Support that may be extended includes, at times, the provision of
funds, but normally the provision of basic necessities such as food and clothing and organising
celebrations during religious holidays, and sheltring and raising (among willing members)
orphans. The second is where a member is short of capital to commence or expand an
economic venture. A committee of the Afocha is formed for identifying and screening members
who might need such assistance. For a community such as that of the Harrari, which has
traditionally been engaged in trade and related activities, the importance of this type of support

can be neither understated nor missed.

2.28. The Harrari are not only a minority but also in danger of losing their identity by being
assimilated into larger groups as their numbers decline from time to time. Over the past five
years, there has been a strong resurgence in asserting ethnic identity among the Harrari as with
other groups. As a result, the Afochas have also come to be instruments of the revival of what
are seen as traditional Harrari values. The preservation of Harrari culture has thus become
another social function of the Afochas. The Afochas are active in articulating what is proper for
the harrari and censuring what they do not consider to be so.
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2.  Clan organisations of the Sidama and the Issa
i) Clan Organisation of the Issa Somali

2.29. Perhaps the most effectively functioning traditional institution today is the clan-based
organisation of the Issa Somali. As will be related in the subsequent sections, this institution
discharges several governance-related and social functions, irrespective of variation in locale,
wherever the Issa live in groups. It incorporates a hierarchy of authorities culminating in the
ugaz—the religious and secular head of the Issa clan—and a relatively sophisticated and
articulated body of rules referred to as “hera”. The origin of the hera is attributed to a conference
of elders representing each sub-clan that took place for a whole year sometime during the
previous century. The authority and legitimacy of both the clan-organisation and the hera are
also based on a religious ideology which attributes sanctity not only to the institution but also to
its head. Thus, the Ugaz is believed to be an elect of Allah whose assignment to his theocratic
and secular mission is revealed in miraculous happenings around the person of the would be-
Ugaz. The institution is very much present and effective in functioning in the northern and
eastern parts of Hararghe and extends to neighboring Djibouti and Somali to cover all areas
inhabited by the Issa Somali. Indeed the focal point of the institution is right at the centre of Dire
Dawa where the late Ugaz had his residence and his council of advisors acting in the capacity of

regents still holds its functions.
ii) Clan Organisation of the Sidama

2.30. The Sidama are a Kushitic people living in southern Ethiopia, particularly in the area
around the modern town of Awassa, in what is now called the Sidama Zone. Their clan
organisation, which at least predates their being made a part of the centralised Ethiopian state
during the past century, has an indigenous, religious, ideological foundation. It is still evidenced
in Awassa, the major urban centre in the area, though more strongly functional in other smaller
urban and semi-urban areas in the Sidama Zone. As is the case with the clan organisation of
the Issa somali, the Sidama clan organisation is also engaged in weveral functions ranging from
mutual support to governance, has a hierarchy of organisation and authorities and a body of
rules of behaiour referred to as “Serra” (though, unlike the Herra of the Issa, the Serra is not
explicitly formulated).
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2.31. One major function that these institutions carry out may generally be categorised as
related with governance. However, the extent to which these institutions engage in governance-
related functions varies considerably. Among the Sidama, who live in the central part of the
country where the state has a strong control, the clan organisation is merely able to have a role
in administering cultural matters. This role is, however, gradually shrinking and losing
significance. Among the Issa, living in the outlying eastern lowlands where the state has a very
limited ability to effectively control everything, the governance functions of the clan organisation
are still more complete. The institution is not only effective still but also represents the
community. Though not recognised officially, the machinery and officials of the state do not only
accept the institution but also work closely with it. What can be observed is a relationship,

though not official, of mutual respect.

2.32. Of more interest, however, is the social support function of the clan organisation of the
Issa Somali which is striking for its magnitude and effectiveness as well as for its subsistence in
a completely urbanised setting such as Dire Dawa. No Issa needs to worry about basic needs
being unfulfilled, or being deprived of a family setting as long as the clan organisation of the Issa
is around and able to afford it. A clear indication of the effectiveness of the system is to be
witnessed in the phenomenon of child streetism. Different sources, including officials in the city
administration, police officers, and staff of NGOs, testify to the absence of children on the street
from among the Issa in Dire Dawa where the problem of street children is among the most acute
in the whole country. None of the children supported by the Street Children Project in the city
are of Issa (or, for the matter, of Somali) ethnic origin. A major, if not exclusive, factor behind

this is the support that Issa children automatically get from their clan when they need it.

2.33. The social support provided by the clan organisation of the Issa has its foundation in the
way the clan and propety are conceived and institutionalised among the Issa. The Somali
generally believe that they descend from one common ancestor whose twelve sons gave rise to
the twelve major clans of the Somali nation. That belief is very much present and real even now.
Somalis are loyal and attached to their clan lines. Each somali child studies by rote the line of
his/her ascendants up to the original father. in view of recent events, it may be said that the
attachment to the clan is even stronger than that to the total Somali nation. This may also be
attributed to the more or less distinct geographical settlement of the different clans, who have

nonetheless to compete (and at times fight) for grazing land and water sources. As a result,
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Somalis feel that the clan is just one extended family to which they belong without reserve. This
is also true of the Issa, for each Issa sees himself as a member of the bigger family of the Issa to
which all Issas belong. Therefore, wherever an Issa lives, he is the member of the Family and
entitled to all the rights and bound by all the duties attached to the Family.

2.34. The harsh conditions of life under which the Issa live certainly lead to their being highly
dependent on each other. Consequently, the clan (which acts as the Family) serves as an
institution to regularise this interdependence. Every Issa, as a member of the clan, has duties to
the clan and is entitled to rights from the clan as a whole and from members of the clan. At a
more specific level, the clan has its sub-clans (being twelve in total corresponding to the six sons
of issa and their six sons). Nonetheless, the bond with the clan is still strong and effective. The
clan provides protection and safety to its members in time of danger. members are, in turn,
expected to come to the rescue of the clan or to its members. More significantly, the clan has to
see to it that each of its members is provided with the basic necessities and is cared for. In
return, members owe it to the clan and to other members to provide for the provision and care of

those in need as much as they are able to do so for themselves.

2.35. This is also very much related to the concept of property, as entertained by the Issa. The
most crucial natural resources for these nomadic people—grazing land and water are of such
varying and irregular availability and so critical that they cannot be owned privately. Thus, all
land and water in the area inhabited by the Issa is a common heritage of the Issa. Whatever is
derived from this commonly owned resource is, therefore, naturally commonly owned, though it
may be held, so to say, in trust by an individual, or by an extended family, or a sub-clan.
Consequently, no Issa will regard property, or other resources held by another Issa as one to
which he has no entitlement whatsoever. in return, neither will he feel property under his control
as one to which he can exclusively enjoy or benefit from. The result is that when one Issa is in
need, she (though more appropriately he) can call on whosoever belongs to her extended family,
sub-clan, or clan to provide for her, it being clear that she will do so when others too demand of

her such help.

2.36. This understanding as to the nature of the clan and its property is so internalised that no
Issa would feel seeking the support of others or extending assistance as anything but natural

and due. The responsibility to care for, support and protect, reach out in a model of concentric
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circles but without exclusion from those immediately related in blood to all those in the clan is
everyone’s. One needs to only belong (and know) the proper line of ascendants to claim and
benefit from the property of the clan as a member. The sense of belonging and duty to family is
S0 strong as not to leave any gap through which one may fall to loneliness. Institutionally, this is
strengthened by practices of intra-clan marriage and the marriage of the widow by, and the
adoption of the children of, near male relations. A strong system of providing psychological,
social and economic support is thus present. Moreover, this system is effectively functioning in
an urban setting such as Dire Dawa or even Addis Ababa. nonetheless, one should also note
the growing sense among a few entrepreneurs that this system may not be wholly consistent
with private accumulation of capital since the richer ones will have more claimants to such
support. Whether such sense will eventually grow and frustrate the existing system can only be

seen in time.
3. Shimgilina

3.37. The major function of Shimgilina is that of arbitrating disputes. Many a culture accords a
special administrative and judicial role to elders and recognises the arbitral resolution of
disputes. It is, therefore, difficult to assign the origin of shimgilina to any specific custom or
culture. It is more appropriate to state that shimgilina is a practice that is widely accepted by
different cultures. What is peculiar in the adoption of shimgilina in the urban and semi-urban
settings, however, is that it is not based on the customary role or recognition of elders that it
is in use. It is merely accepted as a convenient way of dealing with specific disputes.
Whosoever has the trust of disputing parties is, therefore, capable of being involved in and
usually initiates a process of shimgilina when a dispute arises. In many communities, this
role is exercised by members who have no basis of authority other than their being respected
and accepted as elders by the community. The 1960 Civil Code also gives authority to settle
matrital disputes to what it called yebeteseb Shimagilewoch (family arbitrators). It has thus
made the institution of shimgilina a formal and compulsorty one as far as marital disputes are

concerned.
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C. ORGANIZATION OF TRADITIONAL INSTITUTIONS

1. Constituency And Principles Of Organization
2. Structures Of Traditional |nstitutions
3. Position Of Children And Women

2.38. A social institution is a set of complex relations among members of a community. The
manner in which such relations are regulated and structured is basically what is manifested as
the organisation of the institution. As such, the question of the organisation of a social institution
deals with such issues as: what the constituency of an institution is, what binds together
members of such a constituency, and how the institution is structurally set up. A related matter
that falls within the purview of this question is concerned with the relation between the traditional
institution and the formal state. This is the issue of whether or not the state has formally
acknowledged the structure and organisation of the institutions concerned, thereby granting
them formal legitimacy. Another question of significance is what the position of traditionally
marginalised community groups, more specifically women and children, is within the

responsibility and power structure of the institution.

2.39. In the following paragraphs, the traditional institutions considered so far will be examined
from the perspectives of the composition of their constituency, the basis of cohesion among the
members of their constituency, the organisational set-up of the institutions and the position of
women and children in them. The objective of the examination is that of identifying broad
principles and features with a view to establishing general patterns and trends in the state of
traditional institutions at present.

1. Constituency and principles of Organisation

2.40. The first question to be asked with regard to the organisation of an institution is naturally
that of composition. The traditional institutions studied here have all a constituency of their own.
in other words, they have the allegiance, within a very specific (such as burial) or relatively wide
sphere of social life, of a part or the whole of a particular community. The most fundamental
feature of traditional institutions, in terms of organisation, is this allegiance of community

members which results in the institutions having their own independent constituency.

2.41. The size of such constituency may vary considerably from one traditional institution to

another. An Idir may have no more than a few tens of members, while a clan organisation may



encompass thousands. What determines the size of the constituency of an institution is its
general nature and function as well as its specific mode of operation within its particular context.
The size of the constituency of a Shimgilna may not be any bigger than the conflicting parties,the
Shimagiles elected, witnesses and family and thus may not exceed five. Similarly, the size of
the constituency of a clan organisation will of necessity be big, as it encompasses all who belong
to the clan and are at least socially attached to the clan. It may not, however, be as big as it
could be if its influence and power to affct the lives of its members have been reduced within the
context in which it is set and operating. This is a point one can see by comparing the clan
organisation of the Issa and the Sidama. Many Sidama feel independent of their clan
organisation. The same cannot be said about the Issa, though. Likewise, the size of the
constituency of an Idir will, to a large extent, be determined on the leadership and organisational
capabilities of its leaders as well as the need for the services it renders within the community.

2.42. Concerning the question of the basis of cohesion of the constituency (i.e., the question of
what pulls and holds together the individual constituency members together), two patterns are to
be observed. The first covers traditional institutions which are based on “blood” and lineage.
These are institutions whose constituency is formed on the basis of belonging to the same
ethnic/clan group. Whosoever is born in the “blood” group automatically belongs to the
constituency of the institution concerned. Following ritual ceremonies, persons not belonging to
the “blood” group may also join the constituency but are normally excluded from it. As is
obvious, clan organisations such as those of the Issa, Somali, and the Sidama strictly adhere to
this principle. Evidently, the principle of organisation operating here is one that is related to
ethnic/clan origin. It is also one related with the custom of the ethnic group. Thus, these two,
viz. ethnic/clan origin and custom, may be seen as factors of cohesion. The second pattern
covers traditional institutions, whose constituency is composed of members who make
conscious and voluntary decisions to join the institution. hence, the institutions may be referred
to as voluntary institutions, since the basis for their organisation and the cohesion of their
constituency is the voluntariness of the members. The majority of the institutions examined in
the Study and reported here are voluntary ones. This means that the members of the
constituency have voluntarily joined the institution. Thus, idirs, Qires, jemiyas, Afochas and

Shimgilina are all voluntary institutions.
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2.43. Voluntariness may generally be said to be the major principle for the organisation and
cohesion. It does not, however, fully explain the institutions when they are seen more closely.
Thus, it is observed that voluntary traditional institutions are organised (and their members come
together and constituencies are formed) on the basis of the following sub-principles, which are

not mutually exclusive, and may operate jointly.
a) Physical Proximity

2.44. For many institutions the physical proximity of members of the constituency is a primary
principle of voluntary organisation. Usually, this means that the constituency lives within a
relatively close area of physical neighborhood. This is true for almost all Idirs, Afochas, and
Qires. The necessity of physical proximity for the residences of members partly stems from
the nature of the functions these institutions perform. The size of the area within which
members live may sometimes be extensive, however, depending on whether other principles
of organisation (such as ethnicity or religion) are also applied. This, for instance, is true of
several Afochas. Sometimes, also, such proximity may extend to be identified with outer
factors such as having a common working place, or regional origin. thus, one sees Idirs in
urban areas composed of members working in the same place, being alumni of an

educational institution, or originally coming from a specific district.
b) Religion and Ethnicity

2.44. Some voluntary organisations are based on the principle of having members of thesame
ethnic background or the same religion. thus, generally the Afocha is a harrari institution whose
members are normally of Harrari origin. Where a voluntary organisation, such as an idir, is
organised on the basis of members originating from the same district, the result may be that the
institution becomes an institution of members of the same ethnic group. In such cases,
however, it is difficult to see this as an ethnic institution, as that is not the primary consideration
and members cannot join merely on the ground of belonging to the same ethnicity. Religion is
not a long established principle of organisation for the voluntary institutions examined in the
Study. It is important to point out, however, that over the past few years it has gained an
increasing importance. many Muslims and followers of different denominations of Protestantism

are thus seen to have established their own religion-based Qires and Idirs, respectively.
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c) Custom

2.45. For many members of voluntary institutions, the reason for joining up may be nothing
more than the feeling that it is done by everyone else and hence is proper. In this sense,
virtually all institutions may be said to be custom-based. There are, however, institutions which
are more specifically dependent on the customary acceptance of roles and practices. People
participate in these institutions because, under the circumstances, they are expected to assume
the roles which lead to the emergence and/or functioning of the institutions. This is primarily the
basis for the organisation of dispute-resolving traditional institutions such as the Shimgilina. In
Shimgilina any of the disputants may request for the dispute resolution role of anyone
(particularly those accepted and respected by the community) close to them, or the latter may
naturally take it upon themselves (seeing it as expected of them) to bring an amicable settlement

and reconciliation.
d) Legal Obligation

2.47. In the case of marital disputes, the institution of Shimgilina comes close to being a formal
legal institution. Thus, in such cases besides the voluntariness of the participants and the
custom, the dictates of the custom, the legal obligation imposed on the disputants to have
their disputes resolved through shimgilina come to be the principles of organisation for the

institution.

2. Structures of Traditional Institutions

2.50. Except for the Shimiglina, all institutions examined in the Study have a permanent
structure. This means that they are established to discharge functions in response not only to
already existing situations but also to situations which may arise in the future. They also have
more than a single function and this calls for their being complex. This means that they have
different organs assigned to carry out different functions which are to be undertaken on a
permanent basis. It is, therefore, necessary to define roles and responsibilities in terms of
positions in the institutions rather than in terms of individuals. These make the institutions
complex ones which are also characterised by a structured hierarchy of power. The organs of
the structure stand in positions of supremacy and subordination in their relation generally and in

their decision making in particular.
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2.50. These complex structures of traditional institutions may be divided into two groups.
Those which are customary in form include the clan organisations of the Issa Somali and the
Sidama. The structural set-up of these institutions is derived from the customs of the respective
ethnic groups. Those organs and individuals in the hierarchy of authority of the structure also

derive their authority from the custom of the groups.

2.50. Idirs, Afochas, jemiyas and Qires form the second group of institutions which have
complex institutions. As distinguished from the earlier groups, the structures of these institutions
are not purely or even largely customary, as they are, to a high degree, influenced by recent
experiences. The major one among these is the formal law provision for their establishment as
a non-profit association. Most, if not all, of these institutions are structured following the model
structure for non-profit associations provided in the Civil Code. They may also have organs,
such as committees, to deal with the different needs of their constituency. The fact that these
institutions are voluntarily organised, coupled with the Civil Code’s rules, demand that the
positions of authority be filled by election. The will of the members expressed through eclections
and the law may thus be said to be the bases for the authority of the organs of the institutions. A
closer look at the pattern of elections show, however, that elections are a rare phenomenon in
most of these institutions. It is usually the silent acceptance of the leadership by the
constituency that one observes. This normally calls for the confidence of the community which
is atributable to the known and accepted functions o the leadership and the specific and long-
established mandate of the institutions.

2.51. These same institutions are also the only ones which are given any formal recognition as
bodies corporate, i.e., as distinct legal persons capable of being subjects of rights distinguished
from their individual members. their mandate and activities are subject, at least theoretically, to
scrutiny by the State, too. Since they have to comply with the formal requirements of the law,
they also have to have statutes specifying their mandate, structure, responsibilities and similar
matters. This has led, as already indicated, to a similarity in structuring across the board. Thus,
basically all of these institutions are structured with a general meeting of members at the top and
an executive committee composed of president, vice-president, secretary, treasurers, and other

members being responsible for management and day-to-day activities.
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3. Position Of Children And Women

2.52. Invariably, in all institutions studied, the exclusion of children is manifest. This exclusion
Is to be observed not in the provision of the services that are provided by the institutions, since
such service provision also addresses the needs of children related to the nature of the service.
It is to be observed in the process of decision making adopted by the institutions and in the
consideration of the interests of children. Thus, in all institutions, parents or close relatives of
the child are considered to be the best representatives of the interests of the child. Membership
and participation in the proceedings of the institutions is thus limited to adults. Indeed, the
conception of adulthood may be said to be equated with the ability to provide for oneself as well
as family. thus, it is only adult heads of family that are usually considered as having the capacity
to participate in these institutions. This is even true in cases of dispute resolution wherre the
main actor in the conflict (either as victim or perpetrator of the act leading to conflict) is the child.

2.53. Traditionally, women have not fared much in the institutions of power—be that of the
State of otherwise. The same holds true in the case of traditional institutions. There are
generally three patterns that are observable with regard to the position of women within
traditional institutions. The first is that of explicit exclusion from the procedures and institutions
of decision-making. Though women may be considered as encompassed by the institution,
running the affairs of the institution is explicitly recognised as a domain of men in which women
have no say or place. This is the case in the clan organisations of the Issa, the Sidama and in
the Gada system of the Oromo. That does not, however, mean that women do not have any
rights, for traditional rules may provide extensive protections to women, too. It only means that
women cannot participate in the proceedings of, or assume positions of authority in, the

structures of traditional institutions.

2.54. The second pattern is that in which women are not explicitly excluded from the decision-
making roles or positions of traditional institutions, but are so custom-inhibited that they do not
normally assume these positions. Virtually all institutions, save the clan organisations
mentioned above, follow this pattern. Of the total number of idir leaders that were interviewed in
the Study, there is only one woman represented. Since women are not explicitly precluded from
assuming any positions, some women of extreme ability and achievement may in exceptional

cases attain these positions. They, nonetheless, remain insignificant to have any effect on the
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male-dominated structures of these institutions which see women (even in cases of marital

dispute) as adequately represented by men.

2.55. There are, however, signs of a new pattern emerging where women are being
recognised as capable on their own. The general tendency in this pattern is for separate organs
to be established within the institutions to deal with women and be led by them. Since these are
generally to deal with the traditional functions of women, the patronising stance and gender-bias
inherent in the approach is quite evident. This is the case with women’s idirs or committees
subsidiary to the main “male” Idirs, and to women’s Afochas or committees in the “main”
Afochas. However, they also indicate to a recognition of women as a group that has a distinct
need and approach to that of men, and may be taken as positive in that sense. Another more
encouraging tendency is the increase in the number of women who are active in traditional
institutions, such as Shimgilina and Idirs in urban areas. Though insignificant still, this increase

is indicative of the gradual breaking up of traditional patterns of male domination.
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CHAPTER Il

THE RELEVANCE OF TRADITIONAL INSTITUTIONS TO
ADDRESSING THE PROBLEMS OF CHILDREN CONFLICTING WITH
THE LAW IN THE PROVISION OF SOCIAL SUPPORT SERVICES

A. Introduction
B. The Role Of Traditional Institutions In The Provision Of Social Services

A. INTRODUCTION

3.13. In the preceding chapter the overall state of traditional institutions as well as their major
functions were described. A crucial question from the point of view of the Study remains to be
answered. This is the question of what role traditional institutions are playing or can assume in
addressing the problem of children conflicting with the law. This calls for specifying the areas in
which traditional institutions can have a role to play in relation to children conflicting with the law.
These areas have broadly been outlined previously in this Report in the context of both defining
the objectives of the Report and selecting and describing the traditional institutions studied.
Diverse as the functions of traditional institutions may be, it is the three basic functions of social
service provision, conflict resolution, and norm-setting that are considered as having relevance
to addressing the problems of children in conflict with the law. once these broad areas are
identified, the next question that needs to be investigated is what role is being actually played by
traditional institutions in these areas both generally and in relation to children conflicting with the
law particularly. This demands an examination of the relevant functions of traditional institutions,
to see how thy are carried out, and how they may have a significance to addressing the problem

of children conflicting with the law.

3.13. Equally important, however, is the examination of the potential role of traditional
institutions in addressing the problems of children in conflict with the law, which is indeed at the
centre of the theme of the Study. its importance lies in the recognition of the ability of traditional
institutions to mobilise grass-roots level involvement and actions and to cause attitudinal
changes. No less importantly, it stems from the fact that the actual role that these institutions
have at present in addressing the problem of children in conflict with the law is rather limited.

There is, therefore, a need to change this situation by having them assume more active roles.
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Investigating the potential role of traditional institutions, however, becomes a difficult task
precisely because of this limited involvement of the institutions. obviously, it is easy to fall into
the trap of mere speculation. To avoid this danger, it is necessary to base the investigation of
the potential role of the institutions on what they actually are performing albeit in an isolated and
not so explicit manner. It is equally important to look at what problems are faced by the
institutions actually performing the role and what may prevent other institutions of similar nature

from assuming the role.

3.13. The present and next Chapters are organised on the bases of these considerations.
They attempt to examine what potential role traditional institutions can have in addressing the
problem of children conflicting with the law by reviewing in detail the functions that specific
institutions discharge. The problems encountered by traditional institutions in carrying out these
functions, and the obstacles that hinder other institutions from assuming the functions are also
reviewed. As already noted, the examination is structured following the three major areas where
traditional institutions are assumed to have a role in addressing the problems of children
conflicting with the law. Thus, the present Chapter concentrates on the social support provision
functions, whereas the next one focuses on the norm-setting and conflict resolution functions of

traditional institutions.

B. THE ROLE OF TRADITIONAL INSTITUTIONS IN THE PROVISION OF
SOCIAL SERVICES

1. Weaknesses |n Existing Legal Arrangements
2. The Role Of Traditional Institutions In The Provision Of Social Services
3. Potential Areas Of Intervention And Obstacles

1. Weaknesses in Existing Legal Arrangements
3.13. To fully appreciate the role that traditional institutions may, or do actually, have in an
area considered relevant to the problems of children conflicting with the law, it is important to
first briefly see what the present legal system dealing with these problems lacks, or is incapable
of, in the said area. The provision of social services involves a multitude of complex and diverse
activities which may be carried out by different social actors. The ultimate goal of these activities
in relation to children may be said to be that of providing the child with the necessary family and
community environment where his or her psycho-social and material needs are fulfilled and his

or her potential for growth and development is realised. For many children conflicting with the
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law, it is the absence or inadequacy of such an environment that lies at the root of their coming
into conflict with the law in the first place, or their being unable to reform and rehabilitate, once
having come into conflict. Thus, the lack or inadequacy of a system of provision of social
services may be said to affect children in conflict with the law in two ways in which social

services may be provided.

3.13. The first of these is in the provision of preventive social services. This term includes all
forms of social services provided to ensure to the child an adequate family and community
environment and resources for its sustenance and development. Generally speaking, it is the
lack of any system (whether at the family, community, or state level) or the extreme weakness of
the available system to provide a child with proper care, protection and guidance that is the main
factor for children coming into conflict with the law. For many such children poverty and
deprivation of proper family environment are the reasons for committing offences. As observed
in Innocent Offenders, these offences are usually motivated by sheer necessity, or are

manifestations, in a violent form, of an anti-social behaviour.

3.13. Normally, the law an the system of the administration of juvenile justice do not concen
themselves with a child until the time the child commits an offence punishable by law. They may
take the reasons that push the child to commit the offence into account in determining the
measures of reform that are to be administered in relation to a specific child offender, but they
do not try to see these reasons for the purpose of removing the causes that lead children to
commit crimes. This is a natural consequence of the organisation of the administration of
juvenile justice as part of the criminal law. The preventive function of the criminal law, as
expressly provided in Article 1 of the Ethiopian Penal Code, is limited to giving notices of the
nature of punishable offences and to deterring the future commission of offences by example or
reform. as part of the criminal law, thus, the administration of juvenile justice cannot by itself
prevent children from committing offences. The preventive role of the administration of juvenile
justice can only be realised where at least some children first commit offences—so that they
may serve as examples to deter other children from committing offences, or are reformed and
thus do not commit future offences. In both ways, the administration of juvenile justice fails—
indeed is not by definition expected—to address the factors that lead children to commit

offences before they actually do so.
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3.13. The failure of the system of administration of juvenile justice to prevent children from
committing offences by addressing the pull-factors in the absence of a functioning system for the
provision of preventive social services can be further examined from two perspectives. These
are related to, on the one hand, the absence of legal arrangements, and on the other hand, the
non-enforcement of existing legal arrangements. The basis for this distinction is the overall
approach of the formal legal system (which, of course, is broader than the criminal law and the
administration of juvenile justice, as it includes other areas of law, most notably civil law in
general and personal and family law in particular) to the issue of providing for the maintenance,

care and protection of children. It is therefore proper to see briefly what this approach is.

3.13. In general, Ethiopian law views the caring for, maintenance and protection of children as
the primary responsibility of the family in the extended sense of the term which is inclusive not
only of the immediate parents of the child, but also of all siblings and near relatives. The law
makes it a legal duty of the family and its members to maintain, care for and protect the child.
Diverse arrangements are made under both the civil Code and the Penal Code to give effect to
this legal duty and to ensure that a child is not left without family care, maintenance and
protection. The family may, therefore, be seen as the cornerstone for the approach of the law. it
is the indispensable institutional element of the overall legal arrangements both for the provision
of the psycho-social and material needs of the child in general and in addressing the need for
the provision of preventive social services in the present context (i.e. from the perspective of the
problem of children conflicting with the law and the administration of juvenile justice) in

particular.

Briefly stated, these legal arrangements may be said to consist of three components—Iegal
duties, enforcement procedures and enforcement mechanisms—all of which deal with the
responsibility of the family to the child. Legal duties are imposed on the family and its members
to maintain the child, (i.e. to provide for the basic necessities and for the health care of the child).
As guardians of the child, they are also duty-bound to care for, supervise, protect and educate
the child so as to realise its proper growth and harmonious development. These legal duties are
sanctioned both by the Civil code which prescribes as a sanction damages or deprivation of
family rights, and by the Penal Code rules which make it an offence and, therefore, punish the
deliberate failing of families to carry out their duties. Procedures for the enforcement of these

duties are provided for in the Codes mentioned above as well as in the Criminal Procedure
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Code. These are essentially reporting, semi-judicial and judicial investigation, and the judicial
application of civil and criminal sanctions. Thus, any family member other than the ones
culpable or failing in discharging their legal duties, or any community member or institution
(including law enforcement agencies, non-governmental bodies or others) may report the failure
of a family to discharge its responsibilities and legal duties in relation to the maintenance, care,
and protection of a child. The law-enforcement agencies, to whom such report is made (the
police and the public prosecutor) are duty-bound to investigate such reports. They (as well as
family members in cases other than those amounting to criminal offences) are also duty-bound
to bring such cases to the attention of judicial bodies (i.e., courts) for the latter's examination of

the case and application of either civil or criminal sanctions, or both.

3.13. There are four agencies which are seen as constituting the mechanism of enforcement
for  the legal duties of families and which discharge different functions. Family members are
expected to report cases of failure to law-enforcement (where failure amounts to criminal
offence) of to judicial bodies and are also expected to substitute the family members who fail in
discharging their duties. Community members and institutions are also expected to report
failures of discharging family legal duties where these amount to criminal irresponsibility. They
may also report to judicial bodies cases where a child is completely deprived of a family
environment. Unlike family members, however, they are not expected to substitute failing family
members in providing for the care, maintenance and protection of children. Law enforcement
agencies (the police and public prosecutors) are the third groups which have the responsibility of
investigating (or their own motion or on the basis of received reports) cases of failure to
discharge family responsibilities. They are also expected to bring such cases to judicial organs
for the application of sanctions. The last agency in the scheme is, of course, a court of law
which decides on the application of sanctions after examining reports of failure presented to
them by family and community members or public prosecutors in the form of civil actions, or by

public prosecutors in the form of criminal actions.

3.13. The prudence of these arrangements is obvious. They recognise th family as the
primary agency responsible for the care of the child. They avoid the imposition of a legal
duty on anyone other than those in the family. They allow for an impartial and independent
examination of complaints and avoid unnecessary interference in family matters. In general,

they rely on the family for their effectiveness, operation and supervision.
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3.14. A closer examination, however, reveals that these positive features are also the bases for
the very weakness of the arrangements. These weaknesses that the arrangements are shaded
with are inherent in the overall nature of the arrangements and are manifested in the specific
modes of their operation. the first fundamental weakness of the nature of the arrangements is
the very fact that they are virtually exclusively based on the family. Not only that for the most
part it is (other members of) the family that are responsible to initiate the process of actualising
the legal arrangements, even more importantly, it is the family that is expected to bear the
responsibility of maintenance, care, and protection for the child in lieu of the failing family when
sanctions are to be applied. In other words, and in the present context, no alternative preventive
social service provision mechanism is envisaged by the legal arrangements except other family
members. Since it is usually the failure of the family as a whole that leads to the deprivation of
these services to the child, in actual terms, no practical alternative (to the failing family)

mechanism is available.

3.13. The second fundamental weakness is that the arrangements are conflict-based. The
procedure for the application of the arrangements is one that is to be initiated as an adversary
process in which two parties conflict as accuser and accused. The end result of the process is
tha winning of one side and the losing of the other. The process itself is, as with any process of
litigation, acrimonious, expensive, and time consuming. It is, thus, by its very nature not

encouraging to be involved in.

3.14. As a result of these fundamental weaknesses, flaws are observed in the enforcement of
these arrangements particularly in relation to children who, due to lack of a caring and
concerned family environment, are apt to come to conflicting with the law. This is manifested in
the very operation (or more accurately, non-operation) of the arrangements. Except for very
cruel and outrageous forms of maltreatment, and in cases of children who have considerable
proprietary or monetary interests, there is virtually no reporting of failures in family responsibility
to law-enforcemtnt or judicial organs. Consequently, there is also virtually no judicial application
of sanctions. To summarise, these may be said to be the two forms in which present legal
arrangements fail to address the problem of accessing the provision of preventive social
services to children, particularly those in positions of vulnerability. the first is the non-
enforcement of legal arrangements as they exist. though the legal system has made

arrangements for the provision of these services, these arrangements cannot be enforced, as
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they involve a litigation process which cannot be set in motion without a reporting of failure by a
family to carry out its duties. The second one is the complete absence of any legal
arrangements for the provision of preventive services. The law does not provide for alternative
mechanisms to that of the family to take charge of the child when measures of sanction are to be
applied in cases where the family fails to fully discharge its duties. neither does it provide for
supporting mechanisms where the family, without its negligence or deliberate action, is unable to
discharge its responsibilities of properly maintaining, caring for, or affording protection to the
child.

3.15. The inadequacies of the present legal arrangements for the treatment of child offenders
become apparent when the present state of the laws on children conflicting with the law and
their implementation are viewed. As these were examined in detail in Innocent Offenders, it is
not necessary to give full account here. It is important, however, to briefly touch upon the main
features of the law’s arrangements and how children conflicting with the law should be handled
and treated by the process of the administration of juvenile justice and how these arangements
are being given effect to in practice. Briefly stated, the law on juvenile justice provides for the
non-custodial handling of children conflicting with the law in the process of the administration of
justice. In other words, when a child has, or is suspected of having, committed a crime, the
investigation and adjudication of the case is to be conducted without the child being detained by
the police. Though there may be exceptional situations in which child offenders may be
detained in the process of the administration of justice, as a matter of principle and general
application, they are to remain free under the supervision of their parents, respectable
community members, of relevant institutions. Once it is determined that a child has committed
an offence, the principle governing the treatment of the child is that of rehabilitation and
education. Thus the measures that are to be ordered are to be those of education, training and
supervision. Imprisonment is to be ordered in exceptional situations only, and even then under
conditions which would facilitate the education and rehabilitation of the child. Certainly, these
arrangements assume the existence of a wide array of institutions that can provide the child with
protection, care, supervision and education in the course of the investigation and judicial process
as well as while the child is undergoing the rehabilitative measures that may be judicially ordered
if there is a determination of guilt. These services which are called for the handling and

treatment of the child conflicting with the law may be referred to as rehabilitative social services.
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3.16. In practice, however, the way children are handled and treated by the system of juvenile
justice is far from the ideal arrangements envisaged by the law. Children suspected of having
committed a crime are not treated any differently from adults, being detained and deprived of the
safeguards and protections legally provided to children. If they are found to be guilty, they are
either treated under conditions not dissimilar to (and at times worse than) the ones under which
adults are punished, or, at best, are left without benefiting from any of the measures of education
and rehabilitation prescribed by the law. The major reason for this situation is to be found in the
non-involvement or the very absence of the institutions that are presumed by the law to carry out
its arrangements. The main ones of these institutions are the family, institutions of education
and social welfare and community institutions. Except for the family, however, none of these
institutions are currently engaged in providing the rehabilitative social services that the law
presumes them to be undertaking. Indeed, in the majority of cases, it is to be seen that even
families are unable or unwilling to provide these services. Consequently, the existing legal
arrangements are completely unable to positively function in the handling and treatment of child
offenders. indeed, they are perverted to result in exactly what they were meant to avoid—
children being incarcerated, passing through a formal police and judicial process, and being
punished (as distinguished from being properly supervised, educated, or rehabilitated) becoming

the normal practice.

3.17. The foregoing discussion makes it clear to see where the relevance of traditional
institutions fit in addressing the problem of children conflicting with the law is as far as the
provision of preventive social services is concerned. If traditional institutions are to have any
role in supplementing the efforts of the legal system to address the problems of children
conflicting with the law in the areas of the provision of both preventive and rehabilitative social
services, then, it is by filling in these gaps. In other words, traditional institutions can be
instrumental in initiating the process of enforcement of existing legal arrangements in providing
or acting as alternative or supplementary social support provision mechanisms where other
mechanisms of support fail, and in providing mechanisms for the handling, supervision and
treatment of children caught in the process of the administration of juvenile justice. It is now
appropriate to see what roles are being actually played by traditional institutions in these
respects, how these roles may be expanded, and what obstacles need to be removed to expand

these roles.
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2. The Role of Traditional Institutions in the Provision of Social
Services

3.18. The first question that needs to be answered is, of course, what traditional institutions
are actually doing in terms of providing preventive social services. The other question relevant
here is what significance such activities of traditional institutions have in addressing the
problems of children conflicting with the law. On the basis of the information gathered in the
Study, the activities that traditional institutions carry out in the area of provision of preventive

social services may be categorised into the following.

3.19. Supervising Children_and Families: Many traditional institutions, particularly those

organised on a neighbourhood basis (such as Idirs, Quire and Afocha), are observed to be
concerned about how children behave in their communities and what their families ae doing to
control the behaviour of their children. In all study sites, leaders of these institutions relate that
they and the members keep watch on the behaviour of children, and on whether or not families
keep proper supervision of their children to prevent misbehaving. Invariably, families desire to
raise children whose behaviour is proper. for many families, too, what is proper is equated with
what is accepted by the community. Indeed, the conformity of the behaviour of children to what
is expected of them by the community is a positive achievement not only for the children but also
for the family. Misbehaviour is as much attributed to the weakness or rudeness (BLG ) of the
child as to the weakness or rudeness of the family. The acceptance of a family and its head in a
community depends to a large degree on the decorum (=énT) of the family members, including
children. thus, the behaviour of children is a matter of community-concern. And it is this attitude

that is at the crux of the supervisional function of traditional institutions.

3.20. Where there is a manifestation of misbehaviour in the form of practices which are
unacceptable by community standards (practices which usually include what are formally
recognised by law as criminal offences but which also include practices which are not criminal)
community members begin to discuss (in an informal word-of-mouth manner) such misbehaviour
and how the family fails to prevent it. The involvement of traditional institutions starts when such
discussion turns to be persistent and the misbehaviour is seen to be consistent. leaders of Idirs
and similar institutions in Addis Ababa and other towns report to both informal and formal
discussions about the behaviour of children in the community within the leadership or in the

framework of the structures of the institutions. Usually, the discussions are limited to small
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groups within the institution and the leadership. It is such discussions conducted informally and
in limited and closed circles that deal with the behaviour of specific children and their families.
On the basis of such discusssions, families are discreetly advised of the behaviour of their
children. Sometimes such discussions may take place in the form of a formal assembly of
members of the institutions. usually, such formal discussions are limited to a general discussion
of the misbehaviour of children and the responsibilities of families. it is only where discreet
advice to families from informal discussions fails to yield results that these general discussions

concentrate on censuring individual children and their families.

3.21. The significance of this activity of traditional institutions from the perspective of providing
preventive social support to children is considerable. In the first place, it specifies (though not in
any articulate and ascertainable manner) the standard of care and supervision that families
should be exercising in the context of the family and the community. It also keeps children from
developing behaviour that leads them to committing offences and helps them to internalise the
standards and norms of the community. It thus contributes to the socialisation process of
children, and to the development of a socially acceptable personality. furthermore, it is an
effective mechanism to ensure that families are informed of the behaviour of their children, as

well as to make them comply with their duties of protection and care for their children.

3.22. Counselling and Enforcing Family duties of Supervision_As already noted above, the

discussion onthe misbehaviour of children in the circles of traditional institutions leads to discreet
advice to families. In this, the traditional institutions can be said to engage in a form of
counselling to families. Indeed, many leaders of traditional institutions report to giving advice to
misbehaving children. This counselling may be said to be an activity of social support provision
undertaken by traditional institutions. Such counselling focuses on and helps children and their
families to appreciate what constitutes misbehaviour and socially accepted practices. It also
helps families to appreciate what is expected of them and what they can do in supervising their
children. The counselling usually takes the form of discreet consultation with and advice to the

concerned families by leaders of the respectable members of the institutions.

3.22. where the discussions and advice do not result in improvement, the traditional institutions
are reported to have resorted to applying measures of sanction. These assume either of two

forms. The first is a public censuring of the failing family in a public assembly of members.
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Such public action is viewed as a mark of shame. it is usually more effective as a threat forcing
families to take strict measures of disciplining and supervision than a measure actually applied.
where it is applied, it is normally accompanied by an ultimatum to the failing family to either have
the ways of its child mended or, if the chld is incorrigible, to deny the child accomodation and
lodging and hand it over to law enforcement agencies. If these are unacceptable to the family,
or if the child continues to misbehave living among the family, the latter is to be bared from
membership in the institution and possibly from all forms of community interaction. It may thus

be said that the family will be ostracised from the community.

3.23. There are two points that should be noted here. The first is that this sanction is actually
an extreme measure applied in exceptional situations, though its threat is actually and
immediately felt. Thus, though all institutions report to possibly resort to this measure, it was
only a few who admitted to its actual application and that in only one or two instances in their
considerably long years of existence. Its effectiveness is, therefore, attributable to the sense of
shame that results from being considered as an unacceptable parent that is engendered by its
possible application as well as by the fact of being a subject of public discussion (in Amharic SM
mnuT literally, “raising of one’s name”). Secondly, the application of this measure as a result of
misbehaing by children is extremely rare, if at all present. This is, in fact, due to the very
efectiveness of the system, as children whose supervision can be undertaken by families are not
likely to misbehave or readily correct their ways in their neigbourhood where the institutions

operate.

3.24. Provision of Assistance to Children and their Families As already explained in
Chapter Three, many traditional institutions provide both psycho-social and material support to
their members. so far as the provision of preventive social services is concerned, the support
that these institutions provide may be seen to take two forms. The first is the clan support
system that is uniquely witnessed among the Issa Somali. This may be said to be the most
comprehensive arrangement to provide both psychosocial and material support to children
whose immediate family is unable to provide them with such support. The extended family and
the clan and its members act as a family. Short of this comprehensive system, some traditional
institutions also provide limited assistance to families that are short of material and financial
resources to care and provide for their children. However, such support is given only

sporadically and depends, to a large degee, on individual initiatives or isolated actions of
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leadership rather than being a function of institutional arrangements. This is true of the provision
of such support as given by the institutions of Idir and Qire in almost all the Study sites. The
significant exception to this situation is the practice of the Afocha in Harar and Dire Dawa where
a systematic study of the need for support to families is indeed undertaken institutionally.

3.25. Despite the limitation of this activity, however, the significance of the endeavours of
traditional institutions in this area is considerable for a number of reasons. Though it may be
seen as an isolated and rare occurrence, it represents the genuine mobilisation of community
resources without an external impetus or contribution. It also addresses directly the major cause
of juvenile criminality—the inability of families to care for and protect children due to lack of
resources and thus ascertains the willingness of traditional institutions to come to the assistance

of their members.

3.26. Unfortunately, there is not much that is seen by way of traditional institutions providing
the rehabilitative social services that are essential for the proper functioning of the system of
juvenile justice. This is so despite the fact that both the Penal Code and the Criminal procedure
Code recognise some role for these types of institutions. Thus, community institutions including
traditional institutions, may be entrusted with the task of having the custody of a child suspected
of committing a crime through the investigative and judicial process in accordance with the
Criminal Procedure Code. They may also be assigned to carry out and supervise the measures

of education and rehabilitation ordered for a child offender as per the Penal Code.

3.23. Though community members and leaders of traditional institutions may act as guarantors
for the release on bail of child suspects, no traditional institution is seen to have assumed the

tasks of custody and supervision as presumed by the Codes.

3.27. this notwithstanding, it can be maintained that traditional institutions can significantly
contribute to the provision of this service, the absence of which derails the whole system of
juvenile justice administration: its purposes and operations. In other words, even though there is
not much that traditional institutions are doing by way of providing the service of rehabilitative
social support, there is a serious need for them to be engaged in it, since there are no other
institutions capable of delivering the service in the scale that is required.
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3. Potential Areas of Intervention and obstacles
3.28. The examination of the activities of traditional institutions in the provision of social
support services as presented above shows what is actually being done by individual institutions
in an isolated manner. Coupled with the identification of the deficiencies of the formal legal
system and the administration of juvenile justice, it is possible to indicate the potential roles that
these institutions can assume in a more systematic way either by extending existing , or by
engaging in new, functions. To do this, however, it is also necessary to point to positive
characteristics which are perceived in the activities that are being carried out today as well as
possible obstacles that are already hampering, or are likely to hamper, the anticipated expansion

and strengthening of the role of traditional institutions.

3.29. Generally speaking, there are four major positive characteristics that can be identified as
inherent to the way traditional institutions carry out activities of provision of social support. The
first of these is the ability of the institutions to spot individual problems. This may be that of
identifying a misbehaving child, or that of screening the poorest communtiy members. Indeed,
since the life of a community is a shared one, it is not surprising to see institutions of the
community to be able to assess the status and state of their members. The second major
positive feature in the operation of traditional institutions is related to the very nature of the
procedures they follow. These are informal, discreet, and based on dialogue and consensus.
This stands in sharp contrast to the procedures adopted in the legal system which are formal,
public, and adversarial. The procedures, however, are also to be seen not only in relation to
monitoring and enforcement activities (which correspond to arrangements in the legal system)
but also to the provision of assistance. The third positive mark is that the activities are effective
both in terms of cost and impact. While legal arrangements of the provision of preventive social
support demand a considerable outlay on institutions and processes, procedures followed in
traditional institutions are merely seen as part of civic life. Where material support is provided,
the needs of families are precisely known by the community and with no overhead charges

being incurred for the administration of their provision.

3.30. Of course, all these positive features stem from the fundamental positive nature of the
activities, i.e., their being community-based in the full sense of the term. they rely for their

initiation and being seen through on the acceptance of the community. Conformity and
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compliance are expressed not by any physical coercion but by an individually internalised need
to be part of the community. Where material support is provided, not only are the resources to
be supplied are mobilised by the community of its own impetus and without external input, but
also such provision of support integrates feelings of community, belonging and acceptance

without necessarily leading to dependence.

3.31. As institutions of support provision, traditional institutions can act as catalysts in
mobilising and channelling psycho-social and material support to children and their families who
may need such support. The most easily identifiable function which can easily be performed by
these institutions in this regard is that of identifying children and their families who are in need of
support. such identification may relate to both the identification of poor and vulnerable children
and their families, and to the identification of children who are behaving in an anti-social or
troubled manner. The level of community involvement, mutual feeling and acceptance in the
institutions makes it more than likely for these institutions to makie a correct and unbiased
identification of children and families who are in need, and children who are in the course of a
wayward behaviour. This is a function that the institutions can assume, at least in limited areas,
in as short a time and without much outlay, in terms of infrastructure and resources. This is
because in urban areas such as Addis Ababa, Dessie and Dire Dawa preventive programmes

for street children by NGOs can integrate this into their programmes.

3.32. In the long-term, however, the ability, involvement and effectiveness of the function of
identifying those in need by traditional institutions depends on the institutions being able to carry
out other related activities. One of these which traditional institutions can be seen as having a
potential to carry out, is that of channeling support to those identified as needing such support.
This can, of course, be carried out in the form of acting as intermediary for the typically relief
type delivery of externally supplied material assistance. At the other extreme to this is the
situation where the institutions themselves mobilise the resources and services that are
required, themselves being responsible—as is being done by some of the Afocha. Whatever the
form of involvement of the institutions in channeling support, the acceptance and sense of
obligation within traditional institutions are likely to ensure the proper utilisation of assistance
extended to those in need. Again preventive street children programmes run by NGOs today

can provide the immediate forum for traditional institutions in their respective areas to discharge



this function by delegating to them the task of providing financial and material assistance to the

children and families supported by the programmes.

3.33. A third major function that traditional instutions can carry out in the area of provision of
preventive social support is that of counselling to children and their families. It has already been
stated that many traditional institutions and their leadership have long been providing this
service. It is, however, necessary for these institutions to discharge this function in a more
conscious, systematic and in an allinclusive manner. One way of achieving this may be that of
promoting the engagement of traditional institutions in establishing and running community
(entertainment) centres. In the present Study as well as the previous study, many traditional
institutions reported that the absence of entertainment facilities in their environs was a
contributing factor to children conflicting with the law. Indeed, in many urban neighbourhoods,
this absence of entertainment facilities is a normal feature. Yet many traditional institutions have
halls and other resources, which are usually idle, that can be used to form the nucleus of

community centres where children can spend their leisure time and interact with adults.

3.34. the identification of problem cases and provision of counselling particularly to families
may be seen to be part of the role that traditional institutions can play in the provision of
preventive social support as mechanisms for the delivery of such support. They may also be
considered as part of the role of the institutions in the provision of preventive social support as
mechanisms of supervision and monitoring. In this role, traditional institutions may play the
function of acting as community-level mechanisms to see to it that children who are likely to
commit crimes, and families defaulting in their responsibilities of protecting, supervising and
caring for the child, are identified as early as possible. They can also act as the initial
mechanisms for the treatment of such children and families by providing counselling and other
support. Indeed, it is to be expected that the abilityof these institutions to act at a discreet,
personal and informal level (as distinguished from the public, impersonal and formal manner of
the judicial process) as well as the social pressure they can generate is likely to result in making

children and families conform to acceptable standards of behaviour.

3.35. Related to this function is that of reporting problem cases to the community and, where
appropriate, to law enforcement agencies. These may not only relate to children committing

offences (and therefore need to be treated and rehabilitated) but also to children who are
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deprived of family care and protection, and to families failing in, or abusing, their responsibilities
to their children. The virtual absence of mechanisms for the monitoring and reporting of failure
to observe respect for legal standards at the family level has already been noted as one of the
most serious flaws in the legal arrangements for the protection and care of children. The
involvement of traditional institutions in the function of monitoring and reporting failures in legal
standards will thus afford an inexpensive community-level enforcement mechanism for the
existing legal arrangements. Besides, it will allow a discreet and an informal process of

enforcing the legal rights of children in a manner that is accepted by the community.

The monitoring and reporting of cases of non-observance of legal standards is a function that
traditional institutions can perform to enhance the capability and effectiveness of formal law
enforcement agencies in enforcing the legal arrangements for the protection of children by way
of providing preventive social support services. There are also other functions that traditional
institutions can discharge to bring about this goal which fall within the scope of the provision of
what are termed as “rehabilitative social support”. The most significant of these is that of being
responsible for the custody of children who are suspected of committing crimes and are
undergoing investigative and judicial processes. As already noted previously, the Criminal
Procedure Code rules for the non-custodial investigation and adjudication of juvenile cases are
not given any effect in practice. The police normally detain children at least for a limited period
(usually for 48 hours following the rule applicable in the case of adult suspects). Even where the
police are willing to release them and courts order the release of children, this is not immediately
secured due to a number of reasons. Many children suspected of committing crimes do not
have immediate family members willing to take the responsibility of supervision. Where there
are family members, many are unable to secure the financial requirements for the surety of the
release on bail of the children that is required by the police (or at times even by courts). Even
without this, the majority of children are detained on the pretext of medically ascertaining their

age — a lengthy process in the course of which they remain in police custody.

3.37. In light of the formal recognition of the role of community members and institutions, it is
possible to point to the vastly important role that traditional institutions can have in this regard.
Basically, traditional institutions can act as responsible for the custody of children undergoing the
criminal justice process, from police investigation to judicial disposition. Conforming to current

practices, this role can be played by traditional institutions (particularly those formally recognised
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by the law, such as Idirs, Afochas, and Qires) acting as guarantors for the release on bail of
children suspected of committing crimes. This will certainly resolve the problem of families who
cannot meet the monetary requirements for the release of suspected and detained children on
bail. Indeed, the very fundamental assumption of the bail system — that a suspect will appear for
the investigative and judicial process more out of respect for the guarantor and the community
than out of the fear of the pain of the ensuing financial losses — has a stronger basis in the case
of traditional institutions. This is because traditional institutions represent the acceptance of, and
belongingness to, community and thus can generate extreme community disapprobation against
those failing the trust of a community. On a limited scale, traditional institutions can also
encourage and identify respectable members of the community to assume the supervision of

children in the process of the administration of juvenile justice.

3.38. Extending the limits of current police practice, traditional institutions can also have a role
in the determination of the age of a young suspect. Since these institutions, particularly those
organised on a neighbourhood basis, reasonably estimate the age of the children of their
members, the institutions can act to corroborate the age claimed by the suspect or his family
pending medical ascertainment. Indeed, since most of these institutions, such as the Idir,
Afocha and Qire, require the registration of family members to claim benefits and families get
their newly-born children registered as soon as they are born, it is possible to get reasonably
accurate records of age, particularly where the institutions have been around long. Coupling this
corroboration with the responsibility for the supervision and custody of an allegedly young
suspect will not only lead to the quick release of the suspect but will also significantly ease the

problem of the detention of children by the police.

3.39. The deficiencies of the legal system of juvenile justice also extend to the virtual absence
of institutions of supervision and education for the treatment of child offenders once their guilt
has been judicially determined. In many cases, courts are unable to order any of the
educational and rehabilitation measures prescribed for young offenders under the Penal Code
due to the absence of institutions to carry out the measures. A possible function that traditional
institutions can undertake in this regard is that of monitoring the behaviour of released young
offenders. Courts may find in traditional institutions effective partners to report on the activities,
behaviour, and further measures in respect of young offenders who are released, since these

institutions have a fair access to the young offenders who regoin their communities. Another
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function that traditional institutions may carry out in the course of the rehabilitation of young
offenders is that of administering measures of education and rehabilitation. One of the
measures that may be prescribed by a court under the Penal Code is that of community service
which may be ordered to be given by the young offenders. The activities that traditional
institutions carry out may be taken as forming part of the community service to be rendered by
the young offender. Traditional institutions can thus serve to monitor the proper implementation

of the measure of community service that may be ordered.

3.40. All the foregoing does not necessarily mean that traditional institutions are ready to
undertake these functions immediately. From what individual institutions are doing and from the
nature of the legal arrangements, it is reasonable to see these functions as possibly being
assumed by traditional institutions. But the systematic and overall undertaking of these
functions by traditional institutions calls for the removal of constraints and limitations observed in
the present activities of individual institutions and obstacles likely to hinder the wider involvement
of traditional institutions as a whole. Generally, these constraints, limitations and obstacles may

be grouped into the following:
1. Organisational Constraints

3.41. The first serious limitation and obstacle to the wider involvement of traditional institutions
in the provision of social support services, as these relate to children in general and those in
conflict with the law in particular, is to be found in the very principles of the organisation of the
institutions. There are two ways in which this constraint is manifested, depending on the
organisation of the institutions concerned. Generally, institutions providing social support
services are organised on the basis of blood lineage or ethnicity (such as clan organisations or,
partly, the Afocha) or that ot neighborhood (such as the majority of Idirs). Where an institution is
organised on the basis of blood lineage or ethnicity, it is obvious that those children and families
who are outside the blood or ethnic line are excluded and cannot benefit from the services of the
institution. In the case of the institutions that are organised on the basis of neighborhood, the
problem is related to the fact that membership is limited to families represented by the heads of
families. Though it is possible for children within these families to benefit from the services of
the institution, children who lack their own family (which constitute a significant portion of

children conflicting with the law) cannot benefit from these services.
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2. Limitation in Mandate and Function

3.42 Related to the constraints in organisation are to be seen the limitations that many
traditional institutions have in terms of their organisational mandates and functions. Indeed, with
the exception of one or two institutions, traditional institutions in urban areas engaged in social
support service provision are exclusively organised for the purpose of providing assistance and
services associated with burials. What is more worrying is the fact that many of them seem to
derive the source of their acceptance and legitimacy among their constituency from this very
limitedness of their mandate and function which, particularly in the heterogeneous urban
communities, seems to be the only unifying theme for families with diverse interests and
backgrounds. It is also manifested in the extreme note of caution and reluctance that leaders of
many such traditional institutions express to suggestions of new roles and functions as revealed

in the course of discussions they had with the Study Team.

3.43. ltis, however, important to also note other factors and indications that tend to undertone
this constraint. The most important of these is the fact that, despite this limitation in mandate,
many traditional institutions are also engaged in new functions. The non-involvement in
functions other than the traditionally defined narrow ones might have been induced by lack of
awareness about possibilities, lack of resources, and lack of initiative on the part of the
leadership, as it is a limitation in the organisational mandate. Indeed, these are factors also
cited by leaders of the institutions as inhibiting traditional institutions from carrying out new

functions, particularly those related to servicing children.
3. Limitations in Awareness and Expertise

3.44. Indeed, lack of awareness is a serious obstacle to traditional institutions’ assuming more
active roles in the provision of social support services, not only in terms of limiting their mandate
and functions in the sense described above. A wider lack of awareness is to be observed in
communities at large and traditional institutions with regard to the rights of children. This results
on the one hand in seeing the issue of children as falling within the exclusive private domain of
the family in which external interference is wholly unwelcome. Thus, many traditional institutions
and their leaders would feel reluctant to intervene in the way a family (normally the head of the
family) raises its children. The interventions that the institutions made are, therefore, limited to

extreme cases which threaten the harmony of the community, even though they are able to
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identify these even at an earlier stage. furthermore, traditional institutions and their leaders are
unwilling or uninformed to report even serious cases of violations of the rights of children to law
enforcement agencies — a fact that is also explained by the consensus and non-formal operation
of these institutions.

3.45. The lack of awareness about child rights also results, where the institutions intervene in
“family matters”, in not sufficiently considering the rights of the child as an individual worthy of
expressing his opinions and himself. Thus, in many cases, what traditional institutions consider
as unacceptable behaviour by children may merely be the child’s way of self-expression. To a
large extent, the primary consideration of traditional institutions seems to be that of maintaining
what are considered customary values and practices rather than ensuring the well-being and
individual development of the child. An example may be the condemnation by leaders of
traditional institutions of the wearing of jeans by girls and fashionable hair-styles by boys.

3.46. Apart fromthese broad areas where the lack of awareness prevailing among communities
constrains traditional institutions from engaging in wider social service provision activities, or
carrying them out in consonance with the rights of children, there are also fields of expertise the
lack of which is likely to debilitate the institutions and thus prevent them from carrying out the
said activities. The activities that have been indicated above as being possible to be undertaken
by traditional institutions do call for some form of expertise in a number of fields. They may
relate to project identification and management, financial management, and similar fields related
to the process of activities of community support and development. They may also call for skills
in recording and reporting in this area as well as in relation to monitoring the observance of legal
obligations. Skills in basic psycho-social and legal counseling are called for, too. Of course, in
many of these fields, the institutions have a pool of appropriate resources which need not be
underestimated. It is, nonetheless, important to further develop and systematise the available
skills and resources particularly in light of the necessity of the institutions assuming what may be

new functions.
4. Lack of Resources

3.47. Apart from shortfalls in skills and expertise, the fact that traditional institutions may also
suffer from a lack of financial and material resources needs to be noted. Indeed, what is more

important to note is the inability or unwillingness of these institutions to mobilise new, or use
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existing, resources to discharge what may be new functions. This is a problem that is very much

related to the three constraints mentioned above.
5. Legal Constraints

3.48. Apart from the above constraints which basically relate to the internal dynamism of
traditional institutions, there are also other obstacles which may hinder the wider involvement of
traditional institutions and which are external to the institutions. These obstacles mainly relate to
the legal and institutional arrangements for the administration of juvenile justice and for the
protection of children in general. Again, viewing social support services from the point of
prevention and rehabilitation is useful in examining these obstacles. In terms of the provision of
preventive social services, the major legal constraint that hinders the engagement of traditional
institutions is that the law does not formally recognise any role to these institutions in the
framework of arrangements for the protection and care of the child. Except for the family,
traditional institutions are not allocated with any responsibility of either providing these services

to the child or supervising the provisions.

3.49. Of course, the difficulty of legislating an across-the-board obligation of providing these
services is obvious. There are, however, two important considerations that need to be taken in
to account. The first is that some traditional institutions, such as clan organisations, assume the
task of providing these services. The formal definition and allocation of their responsibilities
would be extremely useful to ensure their functioning and to prevent their future fragmentation.
The second is that even traditional institutions other than the clan-based ones are capable and
willing to assume the responsibility of supervision and monitoring of the provision of the services
by the family, even though they may not be able to actually provide the services themselves.
Since the law does not recognise any role to these institutions, even in this respect, the
important task that they are now undertaking remains unsystematised and isolated.

3.50. As a result of this lacunae in the law, another major problem too is observed. This is the
absence of any working relationship between the traditional institutions and the law-enforcement
and judicial institutions. Though the law does not rule out the engagement of traditional
institutions in the provision of preventive social services, particularly in supervision and
monitoring, the absence of any formal recognition of their role has meant that law enforcement

and judicial agencies do not work with these institutions even in areas where traditional
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institutions can be useful. an instance may be the case of the custody of children in divorce
proceedings. Though the law allocates decision on this matter to ad-hoc traditional institutions,
there is no practice of consulting other traditional institutions in either the making or revision of

decisions.

3.51. Essentially, the same pattern of problems is to be observed in relation to the provision of
preventive social services. Even though the role traditional institutions can have in the provision
of preventive social services either at the stage of the police investigation or judicial
consideration of the case of young offenders is legally recognised, this recognition is made
obliquely and with no detailed arrangement for its implementation. The absence of an explicit
recognition of roles and detailed arrangements has also led to the absence of any working
relationship in the administration of juvenile justice between traditional institutions and law
enforcement and judicial agencies. (It should be noted, however, that this does not mean that
there is no relationship between these bodies at all, as, in many cases, traditional institutions
cooperate with law enforcement agencies, particularly with the police, in generally maintaining
security and preventing crime. This, however, is not the role that traditional institutions are
assumed to play in the system of administration of juvenile justice). An important task that
traditional institutions are believed to be capable of undertaking with regard to the process of the
administration of juvenile justice is that of taking responsibility for the custody or the supervision
of the custody by others of the child suspect or offender. This task, however, cannot be realised
in the context of present police and judicial practice. Even though the law does not impose any
financial obligation to be assumed on the part of those (family, community members or
institutions) willing to assumed the responsibility of custodianship for young offenders, the
current practice is that release from police detention will only be effected after individually
assuming the responsibility of guaranteeing bail. This means not only that a financial obligation
of paying the bail sum is assumed, but also that institutions as such cannot act as guarantors to

have the child offender released.
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CHAPTER IV

THE RELEVANCE OF THE NORM-SETTING AND CONFLICT
RESOLUTION FUNCTIONS OF TRADITIONAL INSTITUTIONS IN
ADDRESSING THE PROBLEMS OF CHILDREN CONFLICTING WITH
THE LAW

A. The Role Of Traditional Institutions In Norm-Setting and Enforcement
B. The Role Of Traditional Institutions In Conflict Resolution

A. THE ROLE OF TRADITIONAL INSTITUTIONS IN NORM-SETTING
AND ENFORCEMENT

4.1 Two major roles that traditional institutions are playing which are considered to be
relevant to addressing the problems of children conflicting with the law are those of norm-setting
and dispute resolution. The relevance of the function of norm-setting—which may be taken as
the articulation and enforcement of standards of behaviour for community members—to the
problem of children conflicting with the law is mainly related to its relation with the formation of
community attitudes. As detailed in Innovent offenders, a major factor behind the existing
problems in the handling of children conflicting with the law is the very attitude regarding children
in general and those conflicting with the law in particular prevailing in the society at large as well
as within concerned agencies. This attitude was described as not so conducive to the
realisation of the rights of children, whether generally, or where they conflict with the law. It was
thus suggested in Innocent Offenders that this attitude needs to be changed, and that traditional
institutions can be instumental in bringing about this change. As norm-setting by traditional
institutions involves the acceptance of behaviour and practice as appropriate by a community, it

can also be seen as a process of forming, maintaining, or changing community attitudes.

4.2  This, however, is not the only sense in which the role of traditional institutions in norm-
setting can be relevant to addressing the problems of children conflicting with the law, or
generally meeting the challenges of realising the unversal rights of children. As is well
known, the UNCRC defines the rights of children, in a broad manner that also sets
standards for universal application. The specific content of these rights and the
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measurement of these standards have, however, to depend on the understanding and
effect given to them by specific communities. In other words, the specific entitlements
which are due to a child by virtue of the Convention have to depend on the particular

social and community context of the child.

4.3This is clear in the case of the economic and social rights of children, such as their rights to
health care or education which have to depend on the available resources of a community.
What is not so obvious, but is equally true, is that such a community specific determination of
the contents of the rights of children is also necessary in the case of most rights that are
related to the protection and care of children. This is because such rights depend on
standards of behaviour that are usually community specific. An example in this connection is
the right to be protected from abuse which, to a large extent, depends on what a community
will consider as constituting (or not constituting) an abusive practice. The significance of this
fact to the work of promoting the rights of children is considerable, since such work demands
an understanding of existing attitudes, their deficiencies in the sense of being inconsistent
with progressive and liberal conceptions of the rights of the child, and how a positive change
in such attitudes can be effected without antagonising the community at large. The norm-
setting role of traditional institutions is, therefore, relevant to the promotion of the rights of
children in general and to the protection of children conflicting with the law in particular, since
it involves the articulation and internalisation by the community of the specific content and

application standards of the rights of children.

4.4 Despite the importance of the process of attitude formation in a community, it is not easy to
fully see, or understand, the role of any actor in the process. This is due to the fact that the
process is often a lengthy one in which a multitude of social actors contribute in varying
degrees, sometimes even in unintended ways, and with effects that are difficult to determine.
This is also true of the role of traditional institutions in the process. Though it is natural to
see traditional institutions influencing community attitudes (as well as being themselves
influenced by such attitudes), it is difficult to specify all the possible ways in which they do so.
This difficulty, however, is minimised to some extent when the norm-setting functions of

these institutions are considered.



4.5 Generally, any institution has to have a set of rules on how the units of its constituency
are to behave within or in relation to each other and to itself. Such rules may be explicit or
implicit. They may be general to govern the whole realm of an individual’'s social life as a code
of conduct or may be limited as to how the individual will relate to the institution. These are also
true of traditional institutions. For most traditional institutions, the relation among members and
betwen members and institutions are, at least to some degree, subjected to rules of behaviour
expected from the individual member. For clan-based institutions, such rules govern all aspects
of the individual's social life. For most other institutions, particularly permanently structured
institutions such as the Idir, Afocha, jemiya and Qire, the basic concern of these rules is
regulating the role of the member in the delivery of the basic service the institutions provide.
Yet, even for these institutions, having a social conduct acceptable to the institutions and

individual members is a requirement explicitly or implicitly recognised.

4.6 The norm-setting and enforcement function of traditional institutions is to be seen in defining
and enforcing the standards of acceptable social conduct. There are basically two ways in
which this function is carried out. The first of these may be referred to as specific norm-setting.
In this case, a norm or a specific standard of behaviour, which has to be adhered to by
members, is enunciated or given effect to in the process of dealing with a specific social
problem. Usually, such a problem is the result of a matter of conflict between two subjects in
dispute. The norm thus enunciated or applied is a crystallisation of the attitude of the community
as expressed by the relevant institution. The norm usually also serves as a guiding rule to the
future disposition of similar cases, or as an indicator of present attitudes or future directions in
attitudes. This way of setting or enforcing norms is, as is obvious, intimately related to dispute
resolution. As a result, it is followed by traditional institutions which discharge this function.
Informants on the clan organisations of the Issa and Sidama reported the use of this practice by

the institutions in deciding on new issues not covered by customary rules.

4.7The second form in which this function is discharged may be referred to as that of general
norm-setting and enforcement. The process here may be seen as consisting of four stages.
The first is the identification of a social problem or concern to which a standard of common and
individual conduct is required. This identification may be made in a very informal, not-so-
conscious and indirect manner as happens in passing information through word of mouth. It

may also be a formal process of open action by some members of a community. the second
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stage in the process is that of discussion which is usually a formal and open procedure involving
all or the majority of members. A discussion of the social problem and concern leads to the third
stage which is the consensual determination of the expected standard of behaviour. This
standard of behaviour may relate to a matter of general conduct from the community and its
members with regard to the future, or it may be a specific call for members to act in a specific
manner with regard to an actual, specific social problem. The consensual decision-making is
symbolised by vows made by members for compliance and condemnation of those who will falil
to comply. It thus signifies the articulation, acceptance and internalisation of the norm set by the
community. The final stage may be seen as that of enforcing the norm set. This involves the
informal monitoring of the conduct of members and application of social pressure to ensure
compliance. Where there are serious failures in compliance, the formal discussion of, and
application of sanctions against, non-compliance may follow (normally by community
condemnation and exclusion). The process calls for a more or less permanent and structured
arrangement for it to be carried out. It is thus the form that permanently structured institutions

such as clan organisations, Idir, Afocha and Qire are seen to be following.

Nonetheless, the enunciation and ruling of norms is not an everyday phenomenon. They
are to be expected only in situations of unusual significance which put into question the
adequacy of existing norms and practices. The explicit engagement of traditional institutions in
this activity is thus limited to very few instances. Many Idirs in Addis Ababa as well as the
general union of Qires in Dessie are reported to have admonished their members to control their
children on a few occasions. They are also reported to have ruled, together with churches, that
the now-prevalent physical expressions of mourning by women, are improper. The Afochas in
dire Dawa and Harar are reported to have rejected the sumptuous wedding ceremonies by their
members in favour of less pompous and costly ones. They are also reported to have required a

more traditional form of clothing by young girls as a means of maintaining their Harrari identity.

4.9 There are, however, important aspects in the operation of traditional institutions that should
be considered. These institutions represent the major and usually sole form of civic organisation
for their members. They thus provide a forum for the social interaction among members and for
discussing issues of common interest. Since discussion among their communities is essential to
bring about attitudinal changes, such discussions by communities within the framework of

traditional institutions can be significant. In considering these discussions and the norm-setting
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activities of traditional institutions act as vessels for communicating to their communities ideas
and influences whose sources are extraneous to them and their communities and initiating
discussions on them. Indeed, on several occasions, state administrative agencies have made

use of traditional institutions for this vey purpose.

4.10 The potential role of traditional institutions in addressing the problems of children
conflicting with the law in terms of setting norms and contributing to a change in attitudes can be
discerned in the actual roles of the institutions in setting standards of behaviour, in acting as
sources of information and new ideas and in serving as forums for community discussions.
Thus, it is possible for traditional institutions to introduce the concepts and rules relating to the
rights of children to their communities and to initiate a community-level discussion of them. At
least in extreme cases of violations of the rights of the child, traditional institutions can be useful
in delineating these to the community as socially unacceptable behaviour.

4.11 There are, however, a number of limitations and considerations that need to be borne in
mind in viewing the attitude-changing potential of traditional institutions in their discharging the
function of norm-setting and enforcement. The first of these is that for many traditional
institutions, particularly those functioning in urban areas, the function of norm-setting and
enforcement is very specific to their primary services due to their raison d’etre. It is also rarely
practicable, since, for matters related to the primary services of the institutions, the expected
standards of conduct are too well known and rigid to demand adjustment and re-definition.
Engaging in norm-setting and enforcement activities, particularly as these will be useful to the
promotion of the rights of children, would thus demand the widening of the scope of perception

and concern with social problems of these institutions.

4.12 Such widening of the horizon of traditional institutions is itself likely to be hampered by
other factors. One is that, in many cases, the leadership of traditional institutions is dominated
by conservative elements in the communities who see their role as that of preserving narrowly
defined practices of long-duration. The fact fact that these elements have not been made to
benefit from a systematic process of awareness creation with regard to the problems and rights
of children is also a relevant factor in this regard. In the same vein, the fact that these
institutions have no working relationship with agencies (including governmental and non-

governmental ones) engaged in the promotion of the rights of children is also an obstacle. Apart
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from these problems which are caused by lack of awareness, however, a significant inhibitor to
the engagement of traditional institutions in the promotion of the rights of the child in their roles
of carrying out the function of norm-setting and enforcement is the lack of incentive. Unlike
activities of social support provision, which are likely to benefit at least some part of the
constituency of the institutions, activities of norm-setting and enforcement in relation to the
promotion of child rights do not have an immediate material benefit or social privilege that can

serve to initiate and sustain interest in carrying them out.

4.13 Pointing out these facts, however, should not necessarily lead to the conclusion that
traditional institutions cannot realise the above-stated potential roles. As already noted, external
actors can play a major role in informing traditional institutions and initiating discussions in their
framework around new issues of concern. Obviously, they will be more effective if they can
manage to relate these issues to the felt needs of the constituency of an the institutions
themselves. Another encouraging factor is that despite the limitation in their mandates and their
reluctance to assume new roles, traditional institutions serve as social activity centres and,
consequently, as discussion forums for a wide range of issues — deliberatly or incidentally.
Leaders of traditional institutions are also key players. Despite their apparent and general
conservatism regarding the role of their insitutions, they too represent the most enlightened and
civic-oriented elements in the constituency of institutions, such as the Idir, Qire, Jemiya and
Afocha. More significant than this, they also feel a strong sense of responsibility to
communicate new developments and information. (This may be seen in the invariable statement
of leaders of these institutions interviewed that they will be reporting their discussions with the
Study Team and the mission of the Team to their constituency). Such sense may be expected
to be strengthened where the exposure to the developments and information is made to be
widely known among the constituency of the institutions.

4.14 a conclusion from these is not difficult to make. For traditional institutions to engage in
activities of norm-setting and community-level discussion relating to the rights of the child,
external actors need to take an active role of initiating the interest and discussion of the
institutions. This may be realised by targeting leaders of these institutions to an exposure of
information and ideas on the rights of children contextualised and made relevant to the life of the

communities. These leaders can then serve as the conduit to transmit the information and ideas
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to their communities so as to initiate a process of discussion that may lead in the long-term to

bringing about a positive change in attitude.

B. THE ROLE OF TRADITIONAL

INSTITUTIONS IN CONFLICT RESOLUTION

4.15 Perhaps the most noted function of traditional institutions, at least in connection with the
problem of children conflicting with the law, is that of conflict resolution. As exercised by
traditional institutions, conflict resolution refers to the process of quasi-judicial hearing and
dispostiion in the form of decisions of award or sanction of matters of dispute in relation to
infringements of rights or infliction of wrongs allegedly committed in violation of the law or
customarily accepted practice. A number of important features are indicated in this definition of
conflict resolution. Conflict resolution, as discharged by traditional institutions, involves an actual
and immediate case of dispute. It also involves the impartial hearing of the two sides to the
dispute, and the application of measures for or against the disputants. More significant is the
fact that conflict resolution is not limited to matters (rights and violations) defined by the formal
law, but also covers rights and issues that are recognised as matters of legitimate entitlement by

the community. This recognition is normally the result of custom.

4.16 The relevance of the role of traditional institutions to adressing the problems of children
conflicting with the law is readily apparent. This is because the major way in which the law deals
with the problems of children conflicting with the law is in its arrangements for the administration
of juvenile justice. The core and defining feature of this arrangement is conflict ensuing from the
violation by a child of an interest that is protected by the criminal law. Hence, the administration
of juvenile justice tends to be seen as a formal state mechanism of resolving conflict—a vie
further strengthened by the adversary nature of the system and the process of the administration
of criminal justice of which the administration of juvenile justice is a part. This view of the formal
system of administration of juvenile justice may be true to some extent. It, however conceals a
number of features of the system. Thus, the process of juvenile justice administration cannot be
seen as one of merely resolving a conflict between two parties. Unlike what are legally referred
to as “civil cases”, the process neither makes the victim a party (exept possibly as a witness), n
does it essentially depend on the willingness of the victim to pursue the process. On the

contrary, the State is assumed to have an interest in seeing to it that the offender is punished,
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and is, therefore, an indispensable party to the process. Furthermore, the matters which
constitute the grounds for the commencement of the proces are not unlimited in the sense of
covering all possible violations of rights, but strictly limited to those specified as crimes by the
Penal Code.

4.17 A crucial fact that needs to be taken consideration of in studying conflict resolution by
traditional institutions is the role of the State. The exercise of sovereign power by the State
implies its acting as the ultimate norm-setter (in its being the law-giver). It also implies that the
State is acting as the final arbiter of conflicts, in the strict sense of disputes between two or more
individuals or groups, where such conflicts are caused by an alleged or actual infraction of the
rules set or recognised by the State as law. Acting in this role, the State is merely an important
and rule-bound adjudicator of private disputants whose conflict is occasioned by an infraction of
a legally recognised right or interest. The State, however, also acts as a party to the conflict (in
the form of prosecution) and as adjudicator too in matters of conflicts where it deems its own

interest or that of the society is affected as a result of what it defines as “crimes”.

4.18 In many sub-Saharan African countries, including Ethiopia, the operation of the formal
conflict resolution mechanisms of the State is highly circumscribed both in terms of scope of
coverage and effectiveness due to institutional, resource, and attitudinal limitations. As a result,
either a parallel set of conflict resolution mechanisms unrecognised by the State and operating
at the community-level are to be observed, or the formal State and its legal system acknowledge

and give effect to community-level conflict resolution mechanisms in however a limited degree.

4.19 Two patterns are observed in the relation of the formal state-sponsored mechanisms of
conflict resolution to the community-based ones. Thus, on the one hand, the formal legal
system has made a limited concession to community-based conflict resolution mechanisms
acknowledging them and giving effect to their operation and decisions in certain exclusively
private law areas. This limited concession is the only mode for these mechanisms to legally be
functional and valid. A deeper examination, however, reveals that a parallel set of conflict
resolution mechanisms operating at the community level unacknowledged (and indeed
discouraged) by the State are operating beyond the confines of the strictly limited jurisdiction

allowed to them by the formal legal system.
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4.20 The role of traditional institutions in conflict resolution lies in their acting as community-
level mechanisms of conflict resolution in both of these senses. They are the mechanisms of
conflict resolution operating at the community level in the sense of being both integrated within
the scheme of the mechanisms of conflict resolution of the formal legal system and

unacknowledged by the mechanisms of the formal legal system.

4.21 The examination of the role of traditional institutions in conflict resolution is thus to follow
both of these senses. On the one hand, the conflict resolution role of traditional institutions as
recognised formally by the legal system is to be examined. On the other hand, the role of
traditional institutions in resolving conflicts in areas other than those in which their role is

recognised by the legal system is also to be seen.
1. Formally Recognised Conflict Resolution by Traditional Institutions

4.22 An explicit recognition and integration within the legal system of the conflict resolution
function of traditional institutions by Ethiopian law is to be found in the area of family law. In
accordance with the Civil Code of Ethiopia, disputes relating to the family and particularly those
related to divorce are to be resolved by what are called ybotsB >¥GIoacC (literally, “family elders”
or more commonly referred to as family “arbitrators”). Family arbitration by arbitrators who are
normally selected by the disputing spouses, is more or less the application of the Shimgilina
mechanism in cases of marital disputes. It is, however, a unique mechanism in that the law
formally recognises and regulates its functioning. Thus, it is prescribed by law that all family
disputes are to be entertained and decided on by family arbitrators, who have wide powers to
decide on any issues arising in the context of such disputes (such as maintenance, the custody
of children, the division of property and divorce). The law also provides for some guidelines in

the procedure and decision-making that is to be followed by family arbitrators.

4.23 The main explanation for the acknowledgement by the law of family arbitration as the
mechanism for the resolution of marital conflicts is the consideration to leave family matters
within families without subjecting them to the harsh publicity of normal court procedures.
However, it is also possible to see the continuation of traditional practices predating the adoption
of the Civil code. The obvious ease of pressure on judicial institutions resulting from the
diversion of marital cases to family arbitration can also be seen as a weighty consideration.
Whatever its rationale for resorting to this mechanism, the law assumes that family arbitrators
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will be close members or friends of the family who will have the interest of the family in their
deliberations and decision-making. Consequently, not only are they given wide-ranging powers
but their decisions can also be enforced by the formal law enforcement structures with only the

endorsement (normally merely a formal act) of judicial organs.

4.24  The process of family arbitration begins when either one or both spouses make an
application to court on grounds of marital conflict. Such applications usually seek the
enforcement of the marital obligation of supplying maintenance or divorce. The courts which
accept such applications then order the spouses to select their arbitrators (two from each side)
or, where the couple fail to select or agree on their arbitrators, proceed to appoint arbitrators
themselves. The law provides that it is normally those persons who have witnessed the
marriage that should be acting as arbitrators and, in general, assumes that the office is to be
held by those close to the family. Furthermore, it can be surmised that the law assumes the
office to be not only a voluntary one, but also one of non-professionalism to be discharged by
concerned members and friends of families. In practice, however, these assumptions of the law
are not fully borne true. Thus, in a significant number of cases, courts rather than the spouses
make the selection of the arbitrators. Not only in these cases, of court appointment, but also
where the couple make the selection of arbitrators, priority is given to the experience in
Shmgilina in general and family arbitration in particular of the persons to be selected. The result
has been not only that, in the majority of cases, outsiders to the family act as arbitrators but has
also led to the growth of a class of individuals (frequently working around courts as court
personnel and advocates, leaders of lir and other traditional institutions, and elders in
communities) acting as arbitrators in a semi-professional manner. this fact is recognised not
only by judges and law enforcement personnel who were interviewed in the Study. It is also
indicated in the responses of the family arbitrators themselves. Some individuals interviewed
claim to have acted as family arbitrators for more than twenty years. All family arbitrators
interviewed as informants acknowledge their acting in the role in several instances of marital
disputes where they were not related to the spouses. The fact that the office of family arbitration
is a paid one (by the spouses) is also a major reason behind these developments.

4.25 Once the family arbitrators are selected, the law empowers them to make any decision
within its broad framework and guidelines. On all cases, they are expected to attempt to bring

about reconciliation between the spouses by h9lding informal consultations and hearings. Both

72



spouses are allowed to present their cases, and the arbitrators are free to look at an consider
any matter which they see as appropriate. It is, however, worth-nothing that, for the most part,
family arbitrators are influenced by existing community attitudes in their deliberations and
decision-making.  This, together with the primary consideration of maintaining family
relationships, means that in many cases family arbitrators seem to be biased against women.
This is gathered from a review of decisions made in family dispute files of courts at the Study
sites. In the majority of the cases arbitrators were lenient in dealing with the wrong-doings of the
husband, or not prompt and decisive in dealing with the claims of the wife. The review as well
as information from court personnel also indicate that for a significant majority of cases family
arbitrators are exclusively elderly men—a possible factor behind the apparent bias against

women.

4.26 As family disputes greatly affect children, it is also worth-considering how children are
handled in the process of arbitration. The law provides that the first task of family arbitrators is
that of providing for the maintenance and custody of children while the process of arbitration is
underway. If the dispute is to result in divorce, the law also provides that the custody of children
is to be decided in favour of the mother when the child is below the age of five, or in other cases,
by taking only the best interest of the child into account. The primary concern of the law with the
situation of children is thus to be noted. The practice of family arbitration, however, does not
seem to conform to these ideals of the law. As indicated in the decisions of family arbitrators,
virtually no, or only inadequate, measures for the custody, maintenance and protection of
children are taken by family arbitrators as part of their initial tasks. where these are taken, it is
usually at the request of one of the spouses (normally the mother) and do not seem to have had
deserved the urgent and utmost attention of the arbitrators. in deciding on the post-divorce
custody of children, family arbitrators are prone to consider the matter as one of incidental
interest. no elaborate processes are followed to determine or ascertain what the “best interest”
of the ch8ild may require. Decisions are made in an off-handed manner usually endorsing the
situation that was existing at the time of making the divorce decision with regard to the custody
of children.

4.27 Decisions that are to be made by family arbitrators, as already stated, relate to a wide
range of matters. Where conciliation of the spouses has been achiever, the decisions may be

those of setting conditions for the conciliation. These conditions vary depending on the
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particular dispute and its causes. For instance, in the majority of such cases where the dispute
is caused by one of the spouses (normally the husband) failing to provide maintenance, the
decision may be that of allocating a portion of or his whole income to his wife. In general, the
conditions set in the form of the decisions of family arbitrators may be said to be aimed at
enforcing the respective obligations of the spouses by providing better mechanisms of enforcing
the obligations of the failing spouse. Two points are worth-mentioning in this connection. The
first is that in cases of spouse neglect and abuse, family arbitration seems to be able to afford at
leas a temporary relief and conciliation. But neglect and abuse continue to recur almost
interminably. Where this happens, the neglected or abused spouse (invariably the wife) is
unable to get an effective remedy to and protection from the abuse and neglect. Though this is
to a large measure attributable to the subordinate position of women in society, it is also
attributable to the attitude of family arbitrators. The latter do not usually see neglect and abuse
as matters of priority, or as deserving extreme censure. The second point that should be
mentioned in relation to decisions of conciliation by family arbitrators is that they are usually
accompanied by the awarding of pu (literally compensation). This is the award (in the form of
clothing and jewellery) that the failing spouse (normally the husband) has to give to the
aggrieved spouse. The significance of this award is not so much in its material value as in its

being a symbol of acknowledgement of being in the wrong and acceptance of conciliation.

4.28 Where attempts at conciliation fail, family arbitrators may decide that the spouses be
divorced. The decision for divorce may be made in accordance with the Civil Code, within one
month where there is a serious cause (i.e., where there is adultery, abandonment of the conjugal
residence, disappearance of one of the spouses, or some legally specified diseases) for divorce
and within a period of one to four years where there is no serious cause. these time-limits are
usually honoured by family arbitrators, too, though the finding of a serious cause due to the fault
of one partner (mainly adultery) has not been encountered in the Study. A significant, if not the
decisive, concern of the decision for divorce whose determination in many cases takes a lengthy
period is the partition of property. The decision of divorce also sets the custody of children.
Family arbitrators normally make these decisions by convincing the divorce-seeking couple to
come to an agreement on the terms of the divorce. Again from the review of court cases, and
the response of informant court personnel and family arbitrators, it can be seen that the partition

of property is very difficult to execute and close the case. Since the proportion of property to be
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allotted to each of the spouses greatly depends on whether or not the spouse has been at fault
and responsible for the divorce, both spouses try to shift blame from themselves by appearing
innocent. The process of deciding a divorce thus becomes time-consuming in the course of
which one or both of the spouses and their children suffer greatly.

4.29 When the family arbitrators make their decisions, they refer them to the courts for
enforcement. Normally, courts enforce these decisions as a matter of course. Where the
parties, particularly in divorce decisions, do not agree on the terms of the decision, however,
they may appeal to the court to review the decision. In these situations the dispute comes to
follow the normal course of any dispute adjudicated by courts with all the formal procedures and

appeal stages attendant thereto.
2. Non-formal Conflict Resolution by Traditional Institutions

4.30 The previous subsection has dealt with the only traditional mechanism of conflict
resolution which has been formally recognised by an integrated into the legal system. This,
however, is not the only way in which traditional institutions engage in conflict resolution.
Indeed, the sphere of conflicts within which family arbitration functions is not the only sphere
within which the conflict resolution function of traditional institutions is to be witnessed. Other
areas and mechanisms of conflict resolution in which traditional institutions are functional may

be seen from two perspectives.

4.31 The first of these covers those spheres of conflict resolution in which the operation of
traditional institutions is implicitly accepted by the formal legal system. As distinguished from the
case of family arbitration, traditional institutions are not assigned any explicit role and status in
this situation. Howeve, the law does not rule out their operation provided they conform to the
conditions and procedures in discharging the function of dispute resolution as provided by the
law. There are two instances where the law makes such an implicit recognition of the role of
traditional institutions. The first is that of arbitration as provided in the Civil Code, Articles 3325
ff. Thus parties to a dispute may agree to settle their existing or future disputes by arbitration.
They are free to appoint their arbitrators and hence it is possible for traditional institutions to act
as arbitrators. There are, however, serious limitations that are observed. The arbitration has to
be conducted “in accordance with principles of law”, in the words of the Civil code, presumably
the law being the formal law. The dispute has also to “flow from a contract or other specific legal
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obligation”. it has thus to be one of a private nature essentially relating to the contractual or
other civil obligations existing between the parties to the dispute. The submission to arbitration
has to be made in a legally prescribed form and the proceedings of arbitration have to follow the
formal procedures of the Civil Procedure Code. All these mean that the role of traditional
institutions in this kind of formal arbitration is limited, due to their very mode of operation (based
on tradition and being informal) and the lack of required expertise (ability to apply the formal,

substantive and procedural laws).

4.32 The second instance for the implicit acceptance of the operation of traditional institutions
in conflict resolution takes place in a rather round-about way via what are termed “social courts”.
These are neighbourhood tribunals with mandates to resolve small claims and to adjudicate
minor infractions of the law. In Addis Ababa, where their judges and registrars were interviewed
as informants for the Study, in five kebeles, social courts are established by the Proclamation to
establish social courts issues by the Council of Region Fourteen in each kebele. Their powers
are to hear civil cases of claims of up to Birr 500 and criminal cases of petty offences entailing a
fine of upto birr 300 or imprisonment of upto one month. It should be noted that the present
social courts are successors to the powerful judicial tribunals of kebeles and peasant
associations of the Derg era. it is to be recalled that the extensive power that the previous
tribunals had, which was unchecked by any procedural safeguards, resulted in much lamented
abuses of power during the heydays of the rule of the Derg. It finally led, in the period following
the adoption of the 1987 constitution by the Derg, to the stripping of most of the adjudicating
powers of the tribunals, and the subjection of their decisions in matters left within their
jurisdictions to judicial review in the form of appeals to courts. The main principle for their
operation thus came to be that of attaining reconciliation between conflicting parties. These
same considerations apparently lie behind the present-day social courts as can be witnessed
from the similar limitation of their powers and jurisdiction, the judicial reviewability of their
decisions, and the emphasis on reconciliation as the guiding principle of their operation which

are all provided for in the above-cited Proclamation.

4.33 Today, three persons elected and appointed by kebele administrations, serve as judges
in the social courts. The selection is made on the basis of respectability in the community,
experience in conflict resolution, familiarity with legal procedures, and availability, in terms of

being free from other employment, to serve. It is, therefore, customary to find leaders of
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traditional institutions acting as judges of social courts. The office is not a paid one, and the
judges are expected to perform their duties on a voluntary basis in the free time available to
them (hence the emphasis on being free from other employment, and the preponderance of
those retired and on pension as judges). They are, however, required to sit in session at least
once a week. There is also an employed registrar providing secretarial and advisory services to

the court.

4.34 The procedure followed by the Social Courts is a very informal one. They are legally
exempted from following the legal procedural rules and requirements. They may also conduct
their proceedings orally, though they usually require written applications to commence their
proceedings. They may entertain cases by themselves, or refer them to Shimagiles selected by
the disputing parties or widely accepted in the community. Where the parties fail to agree on the
term of settlement, they refer the cases to the court. In their composition, as well as in their

operation, they can be seen as a formal, though modified, application of Shimgilna.

4.35 In both instances, the operation of traditional institutions is highly circumscribed by the
formal law in terms of scope, procedure and enforcement. Traditional institutions, where
accepted by the parties, can only engage in the resolution of conflicts arising within specified
fields. The fields may be wide in the case of arbitration, particularly when compared to the very
narrow ones of social courts. They are, however, required to follow special forms and rigorous
procedures in arbitration which are more stringent than the ones which are nonetheless
expected also from social courts. The enforcement of their decision to a large measure is to be
through formal law enforcement structures. It is, however, worth-nothing that the enforcement of
the decisions of social courts is in practice very much dependent on the willingness of the

disputing parties.

4.36 These limitations on the conflict resolution functions of traditional institutions are largely
absent where these institutions engage in conflict resolution in spheres where their role as such
is neither explicitly (as in the case of family arbitration) nor implicitly (as related in the previous
paragraphs in the case of arbitration and social courts) recognised by the formal legal system.
These are also spheres in which traditional institutions are most active in terms of conflict

resolution.
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4.37 The major form in which this role is carried out is that of Shimgilina, which is being made
use of in every community that was studied. Its success lies in the acceptance by the
community at large and the disputing parties of the role of the Shimagile. Though the Shimagile
may be selected by one or both of the parties to the dispute, their role as such is recognised and
accepted by the community at large. Often, the Shimagile assume the role of their own accord.
The veneration and acceptance with which different communities view the institution is
remarkable. In virtually all communities studied, there are popular sayings reflecting this high
regard for the institution, its necessity and its participants.

4.38 The role of Idir, Qire, Jemiya, and Afocha in conflict resolution is very much related to
Shimgilina. Often leaders of these institutions are also recognised Shimagile. The institutions
themselves may also initiate Shimgilina proceedings. In at least a few cases they have
established ad-hoc or permanent organs to run Shimgilina proceedings. This is particularly true
of the Afocha. They are also reported to have been significantly instrumental in enforcing
Shimgilina decisions either by acting as pressure groups to make the parties accept such

decisions, or in extreme cases, by censuring those failing to accept the decisions.

4.39 A more extensive and structured involvement in conflict resolution, however, is to be seen
among the clan organisations of the Issa and Sidama. In both cases, it is observed that there
are permanently running structures with a hierarchy of powers of revision to engage in conflict
resolution. In both cases, the decision to be made is based only on the voluntary or pressured
acceptance of reconciliation. Where this cannot be achieved a set of customary rules (or
interpretations to make the rules fit new situations) re to be applied. Unlike shimgilna, too, the
decisions are reviewable within the structures of the institutions—a feature which cannot be

present in Shimgilina, since it is ad-hoc and of singular structure, with no hierarchies.

It is important to reiterate here that the areas within which conflicts resolved by these traditional
institutions are not limited. More properly stated, these areas do not confirm to the delineation of
the areas of non-state conflict resolution as prescribed by the law. The legal system
acknowledges non-state conflict resolution under specified conditions within areas of what it
calls “private domain”. It thus not only excludes conflict resolution by non-state agencies where
these conditions are not fulfilled but also does so under any conditions in areas which it regards

as matters of public domain. The most prominent of such matters is that of the criminal law.
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Except for a handful of crimes of private nature, in which individuals (in the case of refusal to
prosecute by law enforcement agencies) may prosecute crimes in courts by themselves, the
prosecution, adjudication, and punishment of crimes is regarded by the law as a “public” function
to be discharged exclusively by formal state law enforcement and judicial agencies.
Consequently, the prosecution and adjudication of juveniles who conflict with the law is also
regarded as a public matter to be handled by state law enforcement and judicial agencies.
Thus, theoretically, tradtional institutions are totally excluded from conflict resolution in these
matters, whereas their playing that role in areas implicitly recognised cannot be sanctioned by
state agencies unless they comply with legally prescribed forms and procedures. The distinction
between “public” and “private” conflicts, however, is not recognised by traditional institutions
involved in conflict resolution. The basis for entertaining a conflict is whether or not there is an
injury caused to an individual or group of the constituency of the institution. Where such injury is
present or alleged to be present, there is a conflict to be resolved whether it is inflicted in breach

of the law and whether or not it is the basis for a “public” conflict in terms of the law.

In all cases of conflict resolution by traditional institutions, the primary concern is that of bringing
about reconciliation. It is important to note that in all cases the attainment of reconciliation is
seen as a matter of interest to the community at large. This is manifested by the involvement in
different capacities of community members in the process of conflict resolution and in public
ceremonies of reconciliation. The conflict is seen not only as one between the immediate
individuals involved but also as one encompassing all those related or close to these individuals.
thus, relatives, neighbours and, in the case of clan organisations, members or representatives of
clans are consulted, equally reconciled, and compensated to some degree. Hearings are in all
cases informal and vary depending on the circumstances. They, however, allow for the parties
and their representatives to present their views and accounts of what happened and what should
take place. Generally speaking, the process may be said to be one of finding common grounds
between the conflicting parties for reconciliation to take place. It is, therefore, very far from
having the adversarial nature of formal judicial proceedings. The process may take from a few
hours to months to result in reconciliation. In all cases, reconciliation is symbolised by some
public gesture of the parties at the end of the process signifying the reinstatement of peace.
This may be a simple public embracing and kissing on the cheeks or a more elaborate public

ceremony of feasting. Reconciliation is also accompanied by decisions of award to the
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aggrieved party. This is not seen merely as compensation to the harm inflicted but also as a
gesture of good-will and reconciliation. it may thus not be commensurate with the actual
damage sustained. The decision may also include conditions which are aimed at ensuring the
preservation of the reconciliation. For instance, a party may be ordered to leave the community

or to refrain from engaging in certain acts.

It is not only in the processes and nature of the conflicts and awards that the similarity in the
approach to conflict resolution of traditional institutions is to be observed. A remarkable
similarity is also to be seen in the manner in which children are handled. Where the harm is
inflicted by a child, the head of the family is held responsible. This does not mean that the child
is not given a chance to explain his/her views. However, the role of the child is merely that of
presenting an account of what happened. The child is not considered to be a party to the
conflict. it is natural to surmise from this, from the informal nature of the proceedings as well as
from the presence of family members in the proceedings, that the child in unlikely to be
harassed, threatened, or being made to feel alienated from the community in the of the process.
Normally, the task of administering measures of correction is left to those who are responsible
for the child. Where the child seems to be persistent in wrong-doing, those responsible may be
censured or decisions prescribing conditions may be imposed on the child. The procedure of
reconciliation is also inclusive of the child. The child may thus be required to ask for forgiveness

or acknowledge fault and regret in public.

4.43 In light of the non-recognition or the exclusion of the role of traditional institutions in
conflict resolution by the formal legal system, it is important to examine the relation between the
traditional institutions and law-enforcement agencies in the area of conflict resolution. There are
some interesting facts that are observed in this connection. The first is that, though the formal
law makes no explicit or implicit recognition of the conflict resolution function of traditional
institutions, it is a function that is widely discharged by these institutions in almost every study
site irrespective of the degree of urbanisation and the strength of formal state law enforcement
and judicial structures. this fact partly stems from the strong presence of traditional practices
and attitudes. it is also attributable to the fact that the enforcement and operation of the process
of conflict resolution by traditional institutions rests exclusively on their acceptance by conflicting
individuals and communities. Traditional institutions generally do not rely on law enforcement

agencies to commence, engage in, or enforce the outcomes of their conflict resolution functions
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in these areas. As a result, they are independent mechanisms of conflict resolution parallel to

the state mechanisms of conflict resolution.

4.44 This fact is not always unwelcome to state agencies. In the past five years, official news
sources have acknowledged that state agencies have made frequent uses of this function of
traditional institutions to control conflicts between different groups. Conflicts between different
ethnic groups living in adjacent areas have thus been contained by employing the conflict
resolution functions of traditional institutions among these groups. use of this function has not,
however, been limited to these situations or to the recent past alone. In remote and inaccessible
regions, as in the Somali Region where State administration and structures have been weak, the
law enforcement structures have been relying on traditional institutions and virtually delegating

conflict resolution as well as the maintenance of security to these institutions.

4.45 Of more significance, however, is the reaction of law enforcement agencies to the conflict
resolution functions of traditional institutions in what the law classifies as “public” conflicts in
urban areas, where law enforcement agencies are strongly present. Theoretically, where a
“public” conflict i.e., a criminal offence takes place, law enforcement agencies (the police and the
public prosecution offices) are to investigate and prosecute the offenders whether or not the
offenders are reconciled with their victims. In practice, however, both offices are not only
extremely over burdened with work-load, but also depend on the willingness and cooperation, if
not exhortations, of communities as well as the private victims to discharge their functions.
Where traditional institutions engage in conflict resolution and manage to bring about
reconciliation in these cases, law enforcement and court personnel interviewed as informants
reported that the necessary community and victim cooperation invariably fails to be forthcoming.
Victims not only are not interested in pursuing prosecution but also explicitly request for the
discontinuance of cases of investigation and prosecution and fail to appear before the law
enforcement and judicial bodies. Witnesses also fail to appear to give evidence and to testify.
(Indeed, it has been reported that kebele and peasant association officials are not so zealous in
finding and serving summonses to witnesses in cases where reconciliation has been achieved.)
Where they are forced to appear, they fail to give credible and consistent evidence. The result is
that, in almost all cases where reconciliation is attained by traditional institutions, police

investigation or prosecution files have to be closed without judicial decisions being made.
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4.46 The usual ground for such closure is the unavailability of withesses. Indeed, the majority
of cases in which both the police commence investigation or prosecutors institute criminal
proceedings are not completed, being closed sooner or later. The majority of these closed files
are also cases of conflict between individuals which, coupled with the ground of unavailability of
witnesses, strongly indicate to the wide practice of conflict resolution by traditional institutions.
Interviewed police and prosecution officers also acknowledge to the prevalence of the practice
and the resulting inability on their part to strictly follow the law and seek prosecution irrespective
of reconciliation. Indeed, many admit that the practice, despite its being not congruent with the
law, is a positive one. It provides an effective remedy to victims and censure to offenders. it

also lessens their burden and the demand on the limited resources of their agencies.

4.47 A related pattern of behaviour among urban communities is also discernible. When
individuals are victimised by the unlawful action of others they institute accusations at law
enforcement agencies. These are made immediately. They are, however, discontinued as soon
as traditional institutions get involved in the conflict, and fully terminated when reconciliation is
attained. Thus, for many victims of criminal acts, accusations at law enforcement agencies are
merely measures of last resort to be fully utilised where reconciliation via traditional institutes
fails to materialise. meanwhile, the lodging of accusations serves as indicative of the resolve of
the aggrieved party to pursue the atter, as well as to prompt the resolution of the conflict by
traditional institutions.

3. The Relevance of and Obstacles to the Conflict Resolution functions of Traditional Institutions

in Addressing the problems of Children Conflicting with the Law

Whatever the relation of the conflict resolution function of traditional institutions is to the formal
legal system (whether formally or implicitly recognised or excluded), its relevance to addressing
the problems of children conflicting with the law is obvious. This relevance may in the first place
relate to that of preventing children from being driven to conflicting with the law by making the
necessary arrangements at the time of the disintegration of family structures. Traditional
institutions are indeed the only institutions that are capable of making such arrangements, since
it is to them that the task and power of making decisions regarding the custody and maintenance
of task and power of making decisions regarding the custody and maintenance of children is
entrusted by the law in divorce proceedings. in the areas in which the conflict resolution function
of traditional institutions is not legally recognised, however, the relevance of their function to
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children conflicting with the law is also not so difficult to see. this relevance stems from two
facts. The first is that whether legally recognised or not, the institutions are actually engaged in
discharging the function. They are, therefore, actually handling cases in which children are
conflicting with the law. The second fact making the function of traditional institutions relevant is
the inadequacy of the arrangements of the formal legal system to handle the cases of children
conflicting with the law. In line with the internationally accepted principles of juvenile justice,
Ethiopian law attempts to divert cases of children conflicting with the law from the formal police
investigation, prosecution and judicial process. The arrangement it provides for this, however,
makes the courts themselves assume the role of acting as agencies of diversion. In the
absence of adequate infrastructure and expertise among the courts, and of detailed rules on
how courts are to discharge the role, the practice has come to be one in which children are no
differently, if not in a worse manner, treated in the process of criminal justice. Hence the
relevance of the conflict resolution function of traditional institutions lies in their being capable of
acting as agencies of diversion from the formal law enforcement and judicial process for children

who conflict with the law.

4.49 To summarise, the conflict resolution functions that traditional institutions discharge
(whether formally recognised by the law or not) are directly relevant to the task of protecting the
rights of children in general and those conflicting with the law in particular from both the
preventive (i.e., making arrangements for the proper custody of children in divorce proceedings)
and treatment (i.e., handling cases of wrongful acts of children which may constitute criminal
offences) perspectives. It is also important to note that the function of conflict resolution is one
extensively engaged in by traditional institutions irrespective of the exclusive power to deal with
the resolution of any type of conflict assumed by the formal agencies of law enforcement and
adjudication. Unlike other functions that traditional institutions may sporadically carry out,
conflict resolution is a function of traditional institutions which actually and directly affects
children. This, however, does not mean that there are no problems from the point of view of
protecting the rights of children in the way the function is discharged, in adequately addressing
the needs and problems of children, or in systematically integrating and directing the actions of
traditional institutions in conflict resolution so as to make them viable and acceptable
mechanisms working for the rights of children. It is thus in order to see the obstacles that hinder

traditional institutions from being effective mechanisms of conflict resolution to deal with conflicts
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related to children. The obstacles that face the proper and systematic utilisation of the conflict
resolution functions of traditional institutions in the service of protecting the rights of children may

be broadly categorised into four major classes.
1. Attitudes and Expertise

4.50 The first set of such obstacles may be seen as those related to the lack of a proper
attitude towards children and their rights and expertise to deal with the problems of children.
The conflict resolution functions of traditional institutions are necessarily influenced by the
attitudes prevailing in communities and their institutions. Generally speaking, this attitude is
such as will not regard children as deserving separate and special handling and treatment in
their own rights. Children are merely subsumed in the family. Their interests, if they have any,
are assumed to be well represented by whosoever is in charge of them. The result of the
prevalence of this attitude is that children and their interests are not taken as essential to the
process of resolving conflict. As was stated earlier, in divorce proceedings the issue of child
custody is resolved in an incidental manner taking into account the interest of the spouses in a
direct or circuitous manner. No attempt is made to seriously examine the impact and
consequence of decisions of custody on the children themselves. The perfunctory manner in
which the decisions are made is evident not only from the lack of detailed explanation about the
procedures and reasons for making them. It is also to be seen in the general haste by family
arbitrators to assign custody of children below five to mothers, and those above five to fathers,
stemming from a wrong rading (which is almost becoming an established practice) of the Civil
Code’s provision ruling on preference of custody to the mother for children below five years of

age.

451 This same attitude about children is reflected in the conflict resolution function of
traditional institutions in areas other than divorce. Children become subjects of the function in
such areas when they cause an injury or harm to others by their actions. Though children are
generally allowed to present their versions in informal and not intimidating proceedings, the
purpose of these proceedings is merely that of bringing reconciliation between families. That is
usually seen as resulting from making the harm done to the aggrieved good by forgiveness and
compensation. The proceedings are thus centred around, and considered successful if they

manage to result in, reconciliation between heads of families. Thus, the most important



questions from the point of view of the interests of the child, why and how the child was led to
commit the wrongful act, and how the child can be educated or otherwise treated to refrain from

committing wrongful acts, are left unaddressed.

4.52 Even if there had been a willingness to consider the interest of children in the course of
the process of conflict resolution, however, there would still have been inadequacies in
accommodating and properly addressing these interests simply because there is a lack of basic
information skills in identifying and realising them. Prevailing ideas related to child development
are still those customarily evolved. Conflict resolution skills are also to a large extent
uninfluenced by legal and child rights principles. thus, even though the conciliation and
mediation skills that are possessed and employed are remarkable, they are applied in attitudinal
and normative frameworks that are lacking in being informed about the psychology of children as
well as the legal rights and principles that should govern the handling of children.

2. Organisational Set-up

4.53 As was already note, those mechanisms, particularly Shimgilina, which are the main and
prevalent mechanisms of conflict resolution by traditional institutions are set up in an ad-hoc
manner. They are thus seriously impaired to work on a particular conflict theme (such as that of
children conflicting with the law) in a sustained manner. It should, however, be noted that
though these institutions may be of ad-hoc nature, individuals acting in them may be involved in
the functions for a considerably long period of time and regularly. A problem that has been
particularly noted with regard to family arbitrators who do so is that they are reportedly more
motivated by the financial rewards of the proceedings than they are by the amicable resolution of
the conflict. Institutions which are structured permanently are also limited in different ways.
Thus, clan organisations are basically functional among clan members and not outside the clan
line. furthermore, they are generally weakened in urban areas. Institutions strong in urban
areas, such as the Idir, are also limited by the narrowness of their mandates and by conflict

resolution not being a main and conscious objective of their organisation.
3. Resources

4.54 A major weakness that is observed in family arbitration in urban areas is the inability of
Shimagile to investigate conflicts and the reason behind them adequately. This is, to a large

extent, due to the complete dependence of arbitrators on the disputing spouses for information
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and as resources for investigation. It should be noted, however, that where other traditional
institutions are engaged in conflict resolution, or where even family arbitrators are close to
disputing spouses, this problem is significantly reduced. This is because in these cases, the
institutions are capable of making use of a wide pool of sources of information among the

community and the family.
4. Legal Regime

455 As already stated, the formal law admits the conflict resolution role of traditional
institutions within a very narrow spectrum. Even where it does not explicitly preclude this role (as
in the case of crimes) and implicitly accepts it, the conditions and requirements it sets are so
incompatible with the nature and operation of traditional institutions as to result in their being
unable to carry out the function in a formally, legally recognisable manner. The result, of course,
is that the conflict resolution functions of traditional institutions in the wide range of areas of
conflict that they deal with are unrecognised and unregulated by the formal law. Consequently,
there is no mechanism to ensure the integration of the cardinal legal principles and rights that
should be dictating the course of the process of conflict resolution. Even in the case of family
arbitration, which is accepted by an integrated into the legal system, the inadequacy of the legal
regime is obvious in the lack of specific legal rules on the obligation, operation and control of

family arbitrators as well as in how the interests of children are to be looked after and protected.

456 The attitude of many law professionals to the conflict resolution function of traditional
institutions needs to be mentioned here. Due to the very weaknesses of the judicial system,
most, if not virtually all lawyers and personnel of law enforcement agencies see the role of
traditional institutions in conflict resolution as vital. This is not only to be gathered from the
responses of these subjects to queries but also from their frequent advice to litigants to resort to,
and their acceptance of the decisions of, traditional institutions of conflict resolution. There are,
however, some points worth-nothing. The first is that most of these professionals would feel
incapacitated to work with traditional institutions in the absence of clear rules allowing them to do
so and detailing procedures. Secondly, despite this overall positive attitude, many professionals

are reserved in relating their observations on the institutions of family arbitration.

4.57 Generally, in looking at the conflict resolution role of traditional institutions, it has to be

borne in mind that this role is one that is actually being played at the moment. The challenge is
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not thus that of initiating traditional institutions to take it upon themselves and to carry out the
function. The challenge is that of systematising the existing practice in a coherent and
institutionally sustainable manner and synchronising it with the ideals and principles of the rights
of children in general and of those children in conflict with the law in particular. There are
compelling reasons which dictate these, apart from the very existence and prevalence of the
practice. The law enforcement and judicial system, as it is, and for a considerable time to come,
cannot be seen as adequately equipped to deal with the problems that children fall into in
different situations, particularly in situations of family disintegration and child criminality. This is
not merely a question of capacity. As the international community affirms, the legal system with
its formal legal system. Despite the weaknesses observed, there are also strong signs that
indicate to their being viable alternatives. The bedrock of these, of course, is their very
acceptance by communities. As already noted, too, their procedures are informal and free from
being intimidating. They are also effective in permanently resolving conflict at least in the
majority of cases, without the disputing parties being acrimonious and the subsistence of ill-will
in communities. Not less important is the fact that they considerably ease the pressure that is
borne by formal legal institutions of law enforcement. They have, therefore, a positive

contribution to make to helping the legal system function more effectively.

4.58 All these call for the continuation in present areas of conflict resolution and the extension
in new areas of the recognition of the role of traditional institutions as mechanisms of conflict
resolution. Within these, it is not difficult to envisage the potential that traditional institutions have
to ensure, that the “best interest of the child” is given effect in divorce proceedings and to act as
mechanisms of diversion for children conflicting with the law. For these potentials to be realised,
though, a number of measures need to be taken by way of creating the necessary attitudinal
expertise and resource-base and providing an enabling legal regime. The next Chapter attempts

to give some details of these measures.
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CHAPTER V

CONCLUSIONS AND RECOMMENDATIONS

A. Summary Of Findings
B. Recommendations

A. SUMMARY OF FINDINGS

5.1. The present Study on the Role and Relevance of Traditional Institutions in addressing the
Problems of Children Conflicting with the Law is a follow-up to an earlier assessment of the state
of the administration of juvenile justice and the problems of children conflicting with the law. The
reports of the latter assessment, Innocent Offenders, had described the problems faced by
children conflicting with the law both in and outside the process of the administration of juvenile
justice. Broadly stated, these problems were cited to be: a) the prevalence of attitudes inimical
to the rights of children; b) the inadequacy of the systems for the provision of social services to
children or their complete absence; and c) the malfunctioning of the legal arrangements for the
administration of juvenile justice. In suggesting possible measures to address these problems,
the Report had acknowledged the necessity of a wider, grass-roots level involvement of
communities and had indicated the possibility of using existing traditional institutions to mobilise

such community participation and action.

5.2. On the basis of that, the present Study focuses on the role of traditional institutions in

addressing the three problems stated above. Its scope is thus limited to:

Urban and semi-urban areas where the problems of children conflicting with the law are

more pronounced.

Community-level institutions that discharge functions of social service provision, and norm-
setting and conflict resolution which were considered as relevant to the three problems

mentioned above; and

Institutions which are capable of independently mobilising community participation, action

and resources without resorting to agencies external to the community.

The Study is further limited to institutions functioning in selected study sites. It was
primarily conducted in the form of discussions with leaders of identified traditional institutions
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functioning in the study sites. its objectives may be summarised as those of: identifying
traditional institutions which are relevant to addressing the problems of children conflicting with
law, the roles that can be played by them and the obstacles that may be faced by these
institutions—whether these roles and obstacles are actual or potential.

5.3. In line with these considerations, Idir, Qire, Afocha, Jemiya, Shimgilina and clan
organisations (of the Issa and Sidama) were studied in Addis Ababa, Dessie, Dire Dawa, harrar,

Awassa, Nekemte, and Ambo. The major findings of this Study may be summarised as follows.

5.4. Traditional institutions are present in strong numbers in all the Study sites irrespective of the
differences of the sites in terms of ethnic composition, population size, degree of urbanisation, or
otherwise. This is also indicative of their presence throughout the country, particularly in urban
and semi-urban areas. Prominent among the traditional institutions thus present in the Study
sites are the burial-related ones (the Idir, Qire, Afocha, and jemiya). The shimgilina is also

extensively made use of in all areas.

5.5. The majority of these institutions are organised on the basis of neighbourhood. This is true
of most Idir, Qire, Afocha and Jemiya. Blood or ethnic relations serve as the sole basis of
organisation for clan organisations, whereas they are coupled with neighbourhood in the case of
the Afocha and jemiya. Membership in these institutions is on a voluntary basis. Their operation
is also fully dependent on the voluntary participation of their constituency. A significant
exception to this is the case of Shimgilina where arbitration by family arbitrators is legally
required, though only for marital disputes.

5.6. Though membership is open to all that meet the minimum requirement of the principles of
organisation (blood relation, neighbourhood, etc...), the association in traditional institutions is
one of households rather than of individuals. It is the heads of families which are considered as
full-fledged members of most, if not all, traditional institutions. This has its own ramifications. As
husbands are considered to be the heads of families, it is men who are normally considered as
members of traditional institutions. In societies where tradition is maintained highly, such as that
of the issa and the harrari, this is strictly followed. Women are excluded either wholly, as in the
case of the Issa clan organisation, or by joining an institution of their own which is of a lesser
significance and role than that of the main “male” institution as with the Afocha of the Harrari.

The latter pattern is also to be observed among many Idir, and Qire which have corresponding
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“women’s branches”, so to say. Nonetheless, in the latter cases, it is the fact of heading a family
rather than being male or female that determines membership. Thus, full membership of women
heading families in these institutions is not only observed but is also accepted. Another
consequence, therefore, is that in all institutions children are not seen as active members in any
situation. Parents (normally fathers or male guardians or relatives) are seen as the proper

representatives of their children.

5.7. The exclusion of children and women in all cases, however, relates to their participation in
the proceedings and process of decison-making of the institutions. As far as the services of the
institutions. As far as the services of the institutions are concerned, however, both women and
children benefit as much as, or in what is considered as appropriately equivalent to, male heads
of families. The major significant exception to this is the dispute resolution proceedings of
Shimgilina where children may be involved to present testimony (though still represented for the
purpose of setting claims by their parents). In more heterogeneous and urban areas where the
influences of tradition are weak and those of urbanisation are strong, a different pattern is also
gradually emerging. Women are assuming more and more active roles in traditional institutions,
not only through their own corresponding institutions but representing their husbands and as
heads of families, too. In such areas, women are also frequently acting as family arbitrators in

marital disputes.

5.8. Despite these trends, however, the leadership of traditional institutions is still strongly
dominated by males. These are usually men with acknowledged leadership qualities and
considerable experience in the functions and operations of traditional institutions. In general,
they are respected and accepted by their respective constituencies, as indicated by the stability
in the leadership of the institutions. They are also, on the whole, in a better position than the
average member—economically and sometimes educationally—and in having access and
exposure to information from and contacts with actors and agencies outside the community.
They are thus in a position not only to influence opinion, but also to bring into the community

new ideas and information.

5.9. Except for Shimgilina, all institutions have permanently and hierarchically established

structures. The Idir, Qire, Afocha and jemiya follow a similar pattern in their structures, too. The
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structures generally conform to the legal model of the structure of a non-profit association, with a

general assembly of all members and with an elected executive organ.

5.10. The similarity in structures also extends to the mandates of the Idir, Qire, Afocha, and
Jemiya. All of these institutions are established with the primary purpose of providing financial
material and moral support in times of death for the bereaved members or their families. In the
case of the Afocha, the support is to be provided also during weddings. The Shimgilina is
exclusively devoted to the resolution of disputes and is organised generally on an ad-hoc basis.
However, the other institutions may also serve as institutions to facilitate or discharge the
function of Shimgilina. Of particular significance in this regard are clan organisations in which
the arbitration of disputes is a function that is explicitly assumed and permanently structured. In
the case of the clan organisation of the Sidama, indeed this is the only function that is currently
being discharged by the institution, at least in Awassa. The clan organisation of the Issa is also
engaged in dispute resolution as well as other functions of governance and social service
provision. Thus, an overall similarity in the mandates of traditional institutions is observed.
These mandates may be said to consist of provision of social services and maintenance of
peaceful relations through dispute resolution.

5.11. This does not, however, mean that traditional institutions are not carrying out functions
which do not strictly fall within their specific mandates. Thus, many institutions which are
primarily concerned with burial and mourning, such as Idir, Qire, Afocha and Jemiya also provide
financial and other support to members in need. Usually, such support may not be directly
derived from the traditional institutions as it may be made by voluntary contribution from
members outside the regular and compulsory contribution they make to the institution.
Nonetheless, the institutions, play a crucial role in initiating and mobilising such support. In
some cases also these traditional institutions have been engaged in initiating and mobilising
community resources for development related activities addressing felt needs such as building

schools, roads and the like.

5.12. An important role that traditional institutions play is acting as the civic forum and social
centre for their respective communities. Members voluntarily meet and discuss issues of
common concern and information whether in formal proceedings or in the course of discharging

the activities required of them. In this role, traditional institutions serve as mechanisms for the
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dissemination of information, the discussion of ideas, and the formulation of common views and

the formulation of common views and attitudes.

5.13. As already noted, traditional institutions serve as channels of communication and
engagement between their constituency and external agencies and actors. In this they are also
influenced by, and used to mobilise, community opinions and resources for purposes other than
those which fall within their strict mandates. Religious institutions have thus had close
relationships with many traditional institutions, directly or indirectly. The state and its legislative
measures have been perhaps of more significant importance in influencing the nature and
development of traditional institutions. the fact that many traditional institutions have been made
to register in line with the law for the registration of non-profit associations has regularised their
features. The incorporation of family arbitration as a mechanism for the resolution of marital
disputes has also led to the same results as well as providing mechanisms to judicially control
them. Despite these, however, there have been also negative impacts of state action on the
development of these institutions. Until recently, the wider involvement of traditional institutions
in broader societal issues was undermined and actively discouraged. The resources and
structures of tradtional institutions have been made at different occasions to serve the interest of
the state. More generally, the state and the legal system have neither encouraged the

development nor made appropriate use of traditional institutions.

5.14. Today, virtually no traditional institution is explicitly committed working in addressing the
problem of children conflicting with the law. Despite this lack of commitment, however, the
different functions that traditional institutions are undertaking are observed to be addressing the
problem in an indirect manner. Thus, in terms of preventing children from conflicting with the
law, traditional institutions are seen to be engaged in the provision of different forms of social
services ranging from advice and counselling to material resources. They are also active in
defining norms for families and children and in enforcing these norms. As mechanisms of
conflict resolution for marital disputes, they are in a key position to ensure the proper custody of
children. In terms of providing a diversionary mechanism for the treatment of children conflicting
with the law, they are active in handling and disposing dispute cases of criminal nature in which
children are involved. Thus, whether their role is acknowledged or not, traditional institutions are
active (though largely in an isolated manner) addressing wide ranging aspects of the problems

of children conflicting with the law.
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5.15. The present activities of traditional institutions which are relevant to addressing the
problems of children conflicting with the law are also indicative of the potentially wider,
systematic and extensive roles that can be assumed by the institutions. In seeking community-
level participation in addressing the problems of children conflicting with the law, and generally in
promoting and enforcing the rights of children, traditional institutions mayserve as catalytic
agents to bring about an attitudinal change among communities and their members by mitigating
and serving as forums for informal discussions about the rights of children. Acting thus, they
may even be instrumental in forging common attitudes and norms of behaviour consistent with
the rights of children. They can be used as effective and participatory channels, and may also
serve as mechanisms to mobilise community resources for the provision of necessary social
services for children. In the very strict sense of the process of the administration of juvenile
justice, too, they are in a good position to act in a diversionary system of conflict resolution which
saves children from the rigours of the formal judicial process. Within this context they may be

able to serve as institutions of supervision and rehabilitation for child offenders, too.

5.16. The potentials tradtional institutions exhibit, however, can only be realised if a number of
obstacles that are likely to hinder the assumption by the institutions of such wider and systematic
roles are removed. These obstacles may be summarised as those related to attitudes and

expertise, resources and infrastructures and the legal regime. In general, it may be stated that:

a) A more positive attitude towards the rights of children needs to be promoted among
traditional institutions. it is also important to develop the existing expertise of traditional
institutions, particularly in relation to project development and implementation, counselling

and monitoring and paralegal skills;

b) The financial and infrastructure resources of traditional institutions are not only limited but
also not effectively and productively utilised. It is thus important to address this limitation of
traditional institutions for them to be effectively and systematically engaged in particular

functions of social support provision;

c) In general, the legal regime is not one that facilitates the incorporation and development
of traditional institutions. In particular, the legal regime does not acknowledge the monitoring
role these institutions can play. in relation to conflict resolution, although the diversionary

role that these institutions can play for children conflicting with the law is immense and
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actual, it is not legally recognised. Where even the dispute resolution function of traditional
institutions is legally recognised, the law does not make adequate arrangements for the
observance of the rights of children in the process. It is thus necessary to make the
necessary legal arrangements: to encourage the normalisation and development of
traditional institutions and to integrate their operations with those of law enforcement and
judicial institutions and to integrate their operations with those of law enforcement and judicial
institutions; to recognise and regulate the conflict resolution functions of traditional institutions
for crimes committed by children; to streamline the functions of family arbitrators in
pursuance of the rights of children and to encourage the involvement of traditional institutions

in the treatment and supervision of children conflicting with the law.

B. RECOMMENDATIONS

1. Overall Problems and Strategy

5.17. The task of promoting and protecting the rights of children cannot be isolated from the
overall societal context in which it is to be realised. In Ethiopia societal context has been in the
process of undergoing massive transformations, without going into details, may be said to
encompass all aspects of life—political, economic, cultural, legal, and social. The outcome of
these transpositions can expedite the task of promoting and protecting the rights of children if it
results in two fundamental changes in the nature of the Ethiopian society. The first is in the
ability of the Ethiopian society to cater for the survival and development needs of its members;
the second relates to the acceptance, internalisation and institutionalisation of human rights in
society. That both changes are inseparable, mutually complementary and necessary to each
other ought to be emphasised. it should also be noted that the attainment of these changes is a

continuous process and not a task to be accomplished at once or some day in the distant future.

5.18. Seen in this light, the promotion and protection of the rights of children needs to have the
long-term vision of providing a wide range of social support services as well as promoting and
institutionalising human rights in general and the rights of children in particular. From the point
of view of the Study, however, it is sad to note the fact that it has not yet been possible to create
community-level structures and institutions that can sustainably carry out the task of promoting
and protecting the rights of children. There is still a strong need for community-level institutions

that can work as a web of social support provision mechanisms, and as grass-roots level
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agencies for the promotion and protection of human rights in general and the rights of children in

particular.

5.19. A wide range of actors can be active in filling in this gap and the role of governmental and
non-governmental agencies is immense in these regards. There are, however, limitations that
these agencies are encumbered with, the demand for other agencies being great too.
Obviously, the resources of the state and non-governmental agencies are extremely limited.
They are extrinsic agencies to communities and apt to be seen as outsiders. Their ability to get
access to each and every member of a community is seriously curtailed, too. Moreover, they do
not necessarily represent the genuine participation of communities and their members in the

processes of seeking solutions to problems, and the internalisation of proper attitudes.

5.20. This makes the necessity of mobilising community institutions in the task of promoting and
protecting the rights of children an obvious one. The ultimate success of the task depends on
communities and their members being involved both in the sense of having a positive and active
attitude about the task and in the sense of actually executing it. This involvement is, to a large
extent, dependent on the availability and activism of institutions of the community which are
operating at the level of the community. As traditional institutions are by far the major forms of
such community institutions, they can be seen as indispensable to mobilising community

involvement in the task of promoting and protecting the rights of children.

5.21. Generally stated, the engagement of traditional institutions may be seen as necessary for
the above-stated two purposes—viz. acting as community-level structures for the mobilisation
and delivery of the social support and as mechanisms for the promotion and protection of the
rights of children. More specifically, these very purposes can be seen as relevant to the specific
theme of the present Study. Addressing the problem of children conflicting with the law may be
said to call for traditional institutions providing the necessary social support services and local
level mechanisms working for the realisation of the rights of children. The ultimate goal may
thus be said to be that of mobilising and helping traditional institutions to undertake these tasks

In a systematic, extensive, and sustainable manner.

5.22. Translating this goal into an actionable programme calls for a synthesis of the current
state of traditional institutions and an identification of the desired changes vis-a-vis the said goal.

As was noted earlier, now traditional institutions are not actively and systematically engaged in
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addressing the problems of children conflicting with the law. Factors preventing them from so
doing are to a large extent related to the prevailing attitudes among communities regarding
children. For traditional institutions to concern themselves with the issues of children, their
respective constituencies need to accept the issues as matters of concern. It is only when this is
done that the traditional institutions can assume successfully and sustainably the broader
mandate of protecting and caring for children—not only those conflicting with the law, but all
those who need community action for social support and protection of their rights. The
cultivation of such community concern is, in turn, dependent on communities and their members
being informed about the issues in a relevant, continuous and acceptablle process. Information
and discussion, however, will not suffice. It is also necessary that communities and their
members actually engage in activities relevant to addressing the problems of children conflicting
with the law and removing, in the process, the organisational and resource limitations that they

have.

5.23. Setting such a complex process in motion cannot initially be expected from traditional
institutions themselves. It obviously demands the intervention of interested external actors to
take the initiative and, for the foreseeable future, coordinate and lead the process. It has,
however, to be an interactive process, too, in which traditional institutions and those likely to
influence and affect them are also engaged. Most prominent among these are leaders of

traditional institutions and the State.

5.24. In short, an appropriate strategy to set the process outlined above demands the
involvement of child rights activists (who are presumed to be interested actors), traditional
institutions and, particularly their leaders as well as the State and its concerned agencies. It also
needs to have the following as integrated components: leaders, the State and its concerned
agencies. Furthermore, it needs to have the following integrated components:

a) Systematically engaging traditional institutions in activities of social support provision and

monitoring the observance of the rights of children;

b) Initiating and continuing a process of information and dialogue on the rights of the child so
as to make the issues of children prominent among the members of the community and to

cultivate positive attitudes regarding child rights;
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c) Informing and using leaders of traditional institutions to introduce discussions on child
rights in the framework of traditional institutions and to engage the institutions in broader

social support provision and rights monitoring activities;

d) Bringing about a legal and administrative framework that acknowledges, facilitates, and
assists in the coordination of the involvement of traditional institutions in the provision of

social support and the monitoring of children’s rights; and

e) Building the human, organisational and resource capabilities of traditional institutions to

enable them to engage in these activities in a sustainable and effective manner.
2. Recommended Measures

5.25. Measures that can be taken to realise the strategy outlined may be of short and long term
duration. They should, however, be related to the obstacles that hinder the involvement of
traditional institutions in addressing the problems of children conflicting with the law. Such
measures and actions that can be undertaken in the short-and medium-terms and are likely to

set the process of internal dialogue and action by traditional institution may include the following:
a) Promoting A Positive Attitude Towards the Rights

5.26. Today, traditional institutions and their constituencies do not see children as matters of
priority. Changing the attitude, as already stated, is a prerequisite to engaging the institutions in
the activities identified as useful. This change, however, demands nothing less than a prolonged
process of changing attitudes. Initiating such process calls for the involvement of traditional
institutions, targeting these institutions and their leaders for a chain reaction process of

awareness reasing and promotion. Such an involvement can, in the short term, be effected by:
1) Organising discussions and awareness raising programmes for traditional institutions

It is important for leaders of traditional institutions to be systematically exposed to and
engage in the articulation of the rights of children. Thus, periodic and sustained discussion
and awareness raising programmes are useful in initiating dialogue and action among these
leaders and necessary for the dissemination and realisation of the rights of children at the

community level.
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ii) Training Community-Based Rights Promoters

For traditional institutions to engage in the promotion of the rights of children, however, they
obviously also need to have a resource base of their own trainers. it is, thus, important to
have a programme for the training of community-level trainers who can provide information
and initiate discussions at the community level. It goes without saying that a scheme needs
to be developed for traditional institutions in the selection and operation of such “bare-foot”
educators. It should also be noted that there now is no module for the kind of non-formal
child rights education process that can be used by such trainers. it is therefore essential to

develop such a module.
b. Capacity Building

5.27. As was stated in the previous chapters of this Report, a major limitation that traditional
institutions suffer from is that of capacity in terms of both experts and physical and financial
resources. This limitation exhibits itself particularly in the role of these institutions in the
provision of social support services and conflict resolution. Thus, in terms of the provision of
social support services, traditional institutions are seen as lacking the appropriate information in
child psychology and related fields and skills in counselling and therapy. They are also generally
weak in initiating and executing development or welfare-related programmes. In conflict
resolution, they are neither informed effectively about the rights of children, nor capable of

integrating considerations of and ensuring the best interest of the child.

5.28. These are areas which require long years of professional training and experience.
Nonetheless, most of them are also areas in which traditional institutions are actice, though
without having the necessary skills, information or expertise. It is, therefore, necessary to
enhance the capacity of these institutions in these fields not only for the sake of enhancing their
role in the future, but also to avoid the harm that may be actually inflicted inadvertently. The
challenge, of course, is that of developing a programme of expertise building and enhancement

which is appropriate and relevant to these institutions.

5.29. Such a programme may aim at equipping traditional institutions with the necessary and
appropriate skills in these fields. It may be seen as having components which address the

problems of the lack of an accessible information resource and an opportunity to be exposed to
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relevant information and to acquire skills. Addressing these problems in the short-run may call

for:
1) Developing appropriate guidelines and modules for use by traditional institutions

These are necessary to equip traditional institutions with readily available resources in
discharging their roles. They may relate to such areas as counselling and guidance,
community development (including resource mobilisation and project management) and child
psychology. it is particularly important and imperative to develop such guidelines for family
arbitrators, since most of those that engage in family arbitration seem to be neither informed

nor concerned about the rights of children.
i) Organising Skill-oriented Training Programmes

Of course, having and information resource should also be supplemented by a programme of
training to apply the skills and information accessed. It is, therefore, useful to organise a

continuous programme of training which can be duplicated by traditional institutions.

5.30. More difficult to address in the short-run may be the limitations in physical facilities and
finances that traditional insitutions have, because it may call for an outlay of resources which are
not available. These limitations, however, are also due to the lack of will and skills to utilise
resources as are available by traditional institutions as by a complete lack of them. Thus, in the
short run, it may be crucial to concerntrate on bringing about a more positive atitude and on

developing skills.

5.31. A related measure is that of involving traditional institutions in the utilisation of existing
resources through the implementation of such programmes and projects as are being carried out
by other, particularly non-governmental, agencies. Development related as well as child welfare
projects not only provide ample opportunities for traditional institutions to be involved but also
allow community participation and the enhancement of the capacity of tese institutions. It is thus
possible to allow traditional institutions to participate in the implementation of such activities in

the short-run, aiming at their ultimately taking responsibility for running the programmes.
C. Measures Of legal Reform

5.32. The legal environment, within which traditional institutions operate particularly in

discharging their functions which are relevant to addressing the problems of children conflicting

99



with the law, is generally restrictive. Enhancing the roles of traditional institutions thus calls for
the setting-up of a legal framework that acknowledges and facilitates the operation of these
institutions. Certainly, legal reform can be a lengthy process and, in the present case, it cannot
be expected to be otherwise. This is because as far as traditional institutions are concerned, the
very assumptions of the formal legal system, particularly in relation to the provision of care and
protection for children and to the administration of juvenile justice, need to be examined. As
pointed out in previous sections, these assumptions are merely received models, not thoroughly
grounded on the Ethiopian context. Of course, the model codes of laws, with their
accompanying institutional arrangements and social context, which were the bases of Ethiopian
laws, had a western European background. The Ethiopian laws, therefore, do not envisage, in a
single instance, the involvement of traditional institutions in protecting the rights of children as
well as in handling and treating children conflicting with the law. As was made clear earlier, too,
this non-recognition of the role of traditional institutions does not mean that the institutions do not

actually have any role. it merely leads to the irregularity of their functioning.

5.33. It is, therefore, essential to streamline the law to accord to what is actually prevailing.
More importantly, the law should be such as would facilitate and regularise the functioning of
traditional institutions. It should provide also for mechanisms to integrate these functions and to
supervise their conformity to domestic and international standards of the rights of children. This
is particularly called for in the areas of both the provision of social services and conflict

resolution.

5.34. Thus, in the area of the provision of social services, reform is necessary to encourage

traditional institutions to:

be involved in the monitoring of the provision of care and protection for children by those
responsible for them;

assume responsibility for the custody (by themselves or by standing surety for others,
without requirements of bail) of children while they are subjected to undergoing such

process;

be active in the process of juvenile justice by providing information of the state of children

passing through such process; and
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be involved in administering measures of supervision and education that may be ordered

against child offenders.

5.35. Some of these measures are also necessary to enhance the role of traditional institutions
in conflict resolution. The ultimate goal of measures of legal reform in this field, however, cannot
be anything less than completely directing children from being subject to the formal police
investigative and judicial process. In this, the direction of the development of the law should be
that of making traditional institutions and other non-police and non-judicial agencies to be
responsible for the handling and treatment of children conflicting with the law. Two measures

are important in this respect:
i) Recognition and Regulation of the Conflict Resolution Functions of Traditional Institutions

As already stated, traditional institutions are engaged in conflict resolution activities even in
cases which involve crimes. The fact that they do so means that even for those cases which
are reported to the police and prosecutors, (which are normally by far the smaller proportion
of crimes committed) investigation and prosecution may not be efficient and effective. The
handling of criminal cases by traditional institutions where children are involved thus not only
contributes to the diversion of children from the police investigation and formal judicial
process (as is expected by international standards of juvenile justice), but also helps to ease

the pressure on and thus contributes to the efficiency of the police and prosecution agencies.
i) Decriminalisation of Offences Committed by Children

A related measure to the one suggested above is that of decriminalising offences
commmitted by children. This means that at least some of the offences that children are
observed to be committing be not considered as criminal when they are committed by
children. The suggestion is not as idealistic as it sounds. As already noted, most offices
committed may not be reported, or detected. Even where they are reported and detected,
not all result in successful prosecution and punishment, though invariably resulting in the
suspect passing through the investigative and judicial process. for children, this results in a
brutalising and hardening effect which, more often than not, strengthens their criminal
propensity. Looking at the offences that children usually commit, it is to be observed that the
majority of them are name calling, minor injury to persons, brawl and simple theft. These are

generally personal offences that do not pose any serious threats to anybody. Many victims
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and communities would feel content to see the offender make the wrong inflicted good to the
victim. Indeed, the widely prevailing practice of reconciliation in such cases indicates to the
compensation to the victim being preferred to the punishment of the offenders. It is thus
logical and pragmatic to consider such cases as non-criminal when committed by children,
providing for the resolution of the conflicts by traditional institutions, and for safeguards and
standards to be followed in procedures, awarding compensations and bringing about

reconciliation.
iii) Instituting a System of Record of Births and Age:

Despite the Civil Code’s rules on the recording of births, and the obligation under the
Convention on the rights of the Child to ensure the recording of every child at birth, Ethiopia
still lacks a system for recording births and ascertaining the ages of persons. This problem is
likely to pose a serious challenge to the realisation of the rights of children, and it is
particularly acutely felt in the case of children conflicting with the law. Even though state-run
institutions should assume the responsibility of recording these traditional institutions can
also play a role, particularly in rural areas, to report and ensure that births are recorded. At
any rate, the revision of the Civil Code to bring its rules on the recording of births in line with

existing administrative structures and to translate them into practice is long overdue.
D. Engaging the State and Other Institutions

5.36. As has already been stated, agencies external to traditional institutions, such as religious
institutions and the state, play a significant role in influencing the nature and operation of
traditional institutions. Indeed, the practicability of any of the measures recommended above is
dependent on the will and cooperation of the legislative, executive and judicial organs of both
the Federal and Regional States. Of course, such measures can only be taken if they are
proposed from within the state structures themselves.

5.37. Apart from religious institutions, the experience of other non-governmental organisations
in working with traditional instituions has been limited so far. It is, therefore, necessary for
NGOs engaged in promoting the rights of children to forge closer relations with traditional
institutions, developing a pilot type programme, to work with selected traditional institutions in
more urbanised areas, to carry out the short and medium-term measures recommended and to

draw up the details of a long-term plan of action in line with the strategy suggested. This will
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allow not only for a careful, experimental and economical implementation of the measures but
also for the possibility of a demonstration effect taking place among other institutions and in

other areas.

5.38. The enormity of the tasks required to take these measures cannot be lost on anyone.
There is, however, a positive side to the nature of traditional institutions that should be borne in
mind in the efforts to carry out these measures. This is the learning capability of traditional
institutions. As has been stated frequently, traditional institutions have a demonstrated
capability to adopt to new situations and to respond to new requirements. A significant factor in
this capability of traditional institutions is their ability to see and learn from each other. Where
one traditional institution is seen as successfully engaging in an activity, others are likely to
follow suit sooner or later. In more urban areas such as Addis Ababa, Dire Dawa and Harar,
many traditional institutions have begun to assume broad tasks and responsibilities. They are
led by progressive and socially active members who are concerned about social problems.
Equally important is the fact that the institutions in these urban areas are the pace-setters for

institutions in other areas.
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ANNEX 2.
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